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TOOLS TO COMBAT DEFICITS AND WASTE: 
EXPEDITED RESCISSION AUTHORITY 


WEDNESDAY, DECEMBER 16, 2009 

U.S. Senate, 

Subcommittee on Federal Financial Management, 
Government Information, Federal Services, 

AND International Security 
OF THE Committee on Homeland Security 
AND Governmental Affairs, 
Washington, DC. 

The Subcommittee met, pursuant to notice, at 2:32 p.m., in room 
SD-342, Dirksen Senate Office Building, Hon. Thomas R. Carper, 
Chairman of the Subcommittee, presiding. 

Present: Senators Carper and McCain. 

OPENING STATEMENT OF CHAIRMAN CARPER 

Senator Carper. Well, welcome, everyone. We are delighted to 
see our witnesses and an audience of thousands of people who have 
joined us here, and my colleague, Russ Feingold, from Wisconsin. 

I have an opening statement that I am going to get into, but I 
want to simply yield initially to Senator Feingold. 

As we know, we are spending way more money than we can af- 
ford to in the long term. There is a lot of ideas on how to slow the 
growth of spending and how to raise some revenues and close that 
gap between spending and revenues. One of the ideas that I have 
been interested in for some time is strengthening the President’s 
rescission powers, and, as it turns out, so is Senator Feingold and 
Senator McCain, who is a ranking Republican on this Sub- 
committee. 

Senator Feingold and I were talking about the hearing today. We 
were talking last evening in the cloak room, and I said, you may 
want to come to this hearing and open us this up and start off the 
hearing with some comments of your own. 

I am just going to yield to him to do that at this time, and then 
go back to my opening statement and allow others to do that, and 
we will go to our first panel of witnesses. 

But thank you for your leadership. If there is anybody here who 
is determined, committed to reining in budget deficits, I know no 
one who has a greater commitment to that, a highly principled 
commitment to that, than Russ Feingold. It is great to serve with 
you, and it is great for you to join us here today. Please proceed. 

( 1 ) 
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TESTIMONY OF THE HON. RUSS FEINGOLD, A U.S. SENATOR 
FROM THE STATE OF WISCONSIN 

Senator Feingold. Thank you, Mr. Chairman, for the very kind 
words and for your exceptional courtesy in letting me go before 
your opening statement. It is unnecessary hut extremely courteous 
of you. 

I want to thank you and, of course, the Ranking Member who is 
my co-author of the proposal that I will discuss, for allowing me to 
make a brief statement today on my proposal, and I know you have 
one as well, to give the President effective line-item veto authority 
to go after unauthorized, wasteful earmark spending. 

As I said, it is a special pleasure to appear before you, Mr. Chair- 
man. I have been proud to work with you on quite a number of crit- 
ical budget issues, including the restoration of the pay-go budget 
rule which was so central to our ability to balance the govern- 
ment’s books during the 1990s. You have been a true champion of 
taxpayers, and today’s hearing is another example of your leader- 
ship on their behalf. 

And, as I said, I have been working with Senator McCain for the 
better part of two decades to go after wasteful spending. People 
think of us as the campaign finance duo. We were working on these 
issues before we even got into campaign finance in 1995. 

Senator McCain may be the foremost opponent of wasteful ear- 
mark spending, and he has been joined in that effort in recent 
years by other Members of this Subcommittee including Senator 
McCaskill and Senator Coburn. Those three Senators may have 
caused more heartburn among those who promote earmark spend- 
ing than any other group in either house. 

And I also want to mention my colleague from Wisconsin, the 
Ranking Member of the House Budget Committee, Congressman 
Paul Ryan, whom I have been working with on this issue for the 
last several years. He and I belong to different political parties, 
and we differ on many issues, but Congressman Ryan and I do 
share at least two things in common: Our hometown of Janesville, 
Wisconsin, and, an abiding respect for Wisconsin’s tradition of fis- 
cal responsibility. 

The bill I will highlight today is one Congressman Ryan and I 
have authored. It would grant the President specific authority to 
rescind or cancel congressional earmarks including earmark spend- 
ing, tax breaks and tariff benefits. It builds on the landmark ear- 
mark disclosure legislation we passed in the last Congress, the 
Honest Leadership and Open Government Act, and in fact uses the 
definition of earmark that is laid out in that measure. 

Under our bill, when Congress passes a bill, the President has 
30 days to propose that some or all of the earmarks in the bill be 
rescinded or canceled. The President sends that proposal to Con- 
gress which then considers the proposed rescissions within a lim- 
ited time. 

Both houses must vote up or down on the measure. If either 
house defeats the proposal, then the earmarks would take effect. 
But, if both houses pass the rescissions, the spending is canceled, 
and the resulting savings is applied to the deficit. 

I will be brief because you have a number of distinguished wit- 
nesses today, but let me just note that this could not be timelier. 
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as you were indicating. Congress has just passed another must- 
pass year-end omnibus appropriations bill. That bill reportedly in- 
cluded nearly 5,000 separate earmark provisions costing billions of 
dollars. 

The President is now faced with a choice, having to sign or veto 
the entire measure into law. The only way he can get at those 
thousands of earmarks is to veto the whole bill, and, of course, that 
is exactly what the authors of the thousands of earmarks want. 
They have slipped their unreviewed, unauthorized special interest 
spending provisions in a bill that will be hard for the President to 
veto. 

So, given those two choices, I certainly hope the President does 
not veto the bill, but we should give the President more options 
than just these two. The measure that Senator McCain, McCaskill, 
Coburn, and I proposed would let the President get at those ear- 
marks without having to veto the entire bill. 

I know the Subcommittee will consider a variety of different ap- 
proaches today, but let me just close with this. Whenever someone 
proposes giving the President this kind of line-item veto authority, 
the examples they give are like money for a mule museum in 
Bishop, California, or funds to refurbish the statue of Vulcan in 
Birmingham, Alabama. That is how the line-item veto is sold. 

And I am willing to consider giving the President broader au- 
thority, but, at a minimum, any expedited rescission authority we 
grant the President as a kind of line-item veto would include with- 
in its scope cancelling congressional earmarks. 

So much has happened this year that we should recall that we 
began it by enacting an omnibus appropriations bill for fiscal year 
2009, and it too was filled with thousands of earmarks. We have, 
therefore, Mr. Chairman, bookended the year with measures that 
serve as vehicles for exactly the kind of spending that taxpayers 
want the President to reject. 

This practice has to end, and, if Members of Congress will not 
restrain themselves, they should at least let the President act to 
end this abusive and fiscally irresponsible practice. 

So, again, thank you so much for your courtesy and for the way 
in which we share our interest in trying to get something done in 
this area. Thanks so much, Mr. Chairman. 

Senator Carper. I thank you. We thank you, and I just look for- 
ward to working with you on this, you and Senator McCain, as we 
have on other issues in the past. 

And thank you for taking the time to share your thoughts with 
us, and we will work together. Thanks. 

Senator Feingold. Thanks, Mr. Chairman. 

Senator Carper. You bet. 

As Senator Feingold leaves the hearing, I want to start off by 
thanking our witnesses for joining us today and for the testimony 
that you have provided us and for your willingness to respond to 
our questions. 

We are holding this hearing because, as Senator Feingold has 
said, our Nation is on a fiscal path that is not sustainable. Our 
Country has accumulated as much new debt in the first 8 years of 
this decade as we did in the first 208 years of our Nation’s history. 
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Our national debt is approaching $12 trillion, and this year we 
are likely to add another $1 trillion to it as we begin to come out 
of this great recession. 

As a percentage of GDP, our national debt stands today at al- 
most 85 percent, a level I think exceeded only during World War 
II, during the past 70 years. 

As our Nation emerges next year from this recession, we need to 
begin easing off of the accelerator with one foot and start tapping 
the brakes with the other foot, as we begin to slow the growth in 
spending and again begin to grow revenues. 

In this Subcommittee, we have examined many things. This is a 
wonderful Subcommittee. Federal financial management is part of 
it, but it enables us to look into all kinds of nooks and crannies in 
the Federal Government to see where we are not spending money 
very wisely, and we are trying to do that. 

We look at things like closing the tax gap. We have about $300 
billion of revenue that should be paid, ought to be paid. We have 
some idea who owes it. We are not collecting it. It has been that 
way for a long time. 

Other things are recovering improper payments, something like 
almost $100 billion worth of improper payments last year to other 
issues such as reining in the growth of the Department of Defense 
cost overruns. Last year, major weapon systems cost overruns ex- 
ceeded $295 billion, up from about $45 billion in 2001. Finally, 
we’ve also looked at issues like disposing of much of the Federal 
Government’s surplus property. 

Those are all ideas. They are just some of the ideas that we are 
working on. I hope when the President gives the State of the Union 
Address in a month, some of those issues, some of those concerns 
will appear and draw his interest and concern. 

But today’s hearing will look at the spending side of our goal of 
deficit reduction. Every year, as Senator Feingold has said. Con- 
gress passes a number of spending bills, and, not surprisingly, 
these bills sometimes include spending on items which many of us 
would consider of marginal value, some even wasteful, and which 
contribute unnecessarily to our rising deficit. 

While many in Congress and the President may want to remove 
this waste, their desire to do so is often pitted against an array of 
interests intent on protecting that spending or by a compelling 
need to pass those bills in order to direct funds to urgent priorities. 
So we accept a little waste at the cost of getting bills passed. My 
guess, it has been that way in the Federal Government, and prob- 
ably in State and local governments, for a long time. 

Having said that, we need to find a better way to reduce wasteful 
spending without jeopardizing the funding for our top priorities. 
One of those ways relates, at least in my view, to the President’s 
ability to get Congress to consider, maybe reconsider, spending 
cuts. Currently, when Congress sends a spending bill to the Presi- 
dent, he can sign it and then propose that Congress consider re- 
scinding or reducing spending in certain categories of that bill. 

The problem is that Congress is under no obligation to consider 
these rescissions, and when Congress receives rescissions they 
often arrive dead on arrival. Congress has tried to fix this in 1996 
by passing the Line-Item Veto Act, but that ended quickly with the 
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Supreme Court affirming that the bill was unconstitutional after it 
had been struck down by a district court judge. 

I agreed with that decision in 1996. The legislation was deemed 
unconstitutional. It extended extraordinary power to Presidents to 
veto specific spending and revenue measures within legislation un- 
less super majorities of both the House and Senate voted to over- 
ride a President’s action. The unconstitutional legislation not only 
dramatically shifted power from the Legislative Branch to the Ex- 
ecutive Branch of government, but it did so permanently. 

So what was given in 1996 was a right to the President essen- 
tially to almost line-item veto discretionary spending, entitlement 
spending and revenue provisions. That is a pretty broad extension 
of power, and the only way that the Congress could override it was 
with a super majority, two-thirds votes in the House and in the 
Senate. The Court said that seemed like a lot of power shifted to 
the Executive Branch, and they threw the measure out, and that 
was 13 years ago. 

Today, we have these huge deficits, and we think maybe it is 
time to improve on that earlier product and still get at part of the 
concern that earlier efforts attempted to address. 

Well, in this hearing, we will explore the President’s existing re- 
scission authority, try to determine how successful it has been at 
reducing spending that most of us, again, would consider to be of 
marginal value or really wasteful. We will also consider several 
ways to change that authority or to try to make it more effective. 

Before we turn to our first panel of witnesses, I want to take a 
moment to describe one legislative change that 21 of my colleagues 
and I have proposed, to strengthen safeguards against wasteful 
spending that we can no longer afford in the era of trillion dollar 
deficits. 

Over here to my left, to our audience’s right, is a chart, ^ and it 
talks a little bit about S. 907. We are calling it the Expedited Re- 
scission Authority Act, and it guarantees that the President’s re- 
scission package gets a vote within 10 days, provided that the 
President’s package does not cut tax benefits or entitlement spend- 
ing. We do not want to include in our legislation what was included 
in 1996 and ultimately deemed unconstitutional. 

The President’s package cannot cut authorized items by more 
than 25 percent. Unauthorized items could be reduced entirely up 
to 100 percent. 

In order for the rescissions to become law, a majority in both 
chambers must vote in favor of the package, and the authority 
would sunset after 4 years. 

I describe it as a 4-year test drive with something akin to cer- 
tainly enhanced rescission authorities for the President. Sometimes 
people say it is almost like statutory line-item veto. I do not know 
that I would go quite that far, but it is a 4-year test drive. 

If Presidents abuse it, as they could, in order to coerce legisla- 
tors, Representatives or Senators to vote with the Administration 
on a particular issue in order to have the legislators’ favorite pro- 
gram, protected, then we want to make sure if that kind of behav- 
ior is adopted by Presidents, that they will lose this authority in 


^The chart submitted by Senator Carper appears in the Appendix on page 00. 
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the future because we are only providing it for 4 years. Then we 
will stop and see how it is working. Is it effective? Is it being 
abused or not? 

We want to protect authorized programs. We want to provide less 
protection, almost no protection, for unauthorized programs, and 
we do not want to allow the President, at least through the author- 
ity of this legislation, to go after revenues or to go after entitlement 
spending. 

One other thing I would mention, and it is mentioned on the 
chart, but I will mention it again. The legislation that was deemed 
unconstitutional in 1996, when the President submitted his rescis- 
sion proposals to the legislature, to Congress, they became law un- 
less two-thirds of the House, two-thirds of the Senate voted to over- 
ride the President’s proposal. 

We are taking a different approach here, and we have consulted 
with some constitutional scholars who say, well, this was unconsti- 
tutional 13 years ago, but what we think that we are doing here 
is not. And the reason why is that the President would submit his 
proposal for rescinding spending in certain areas, in conjunction 
with a particular bill, and we would have to vote on it. 

We could vote with a simple majority in the House or the Senate, 
but we would have to essentially pass the President’s proposal. We 
could not walk away from the vote. We could not ignore the vote. 
They are not going to go away. The rescission will be there, and 
we have an expedited timeline during which to vote. 

If 51 Senators say, no, we are not interested in doing that, it is 
dead. If 218 House members say, no, that is not what we want to 
do, then it is a dead item there too. But if the majority of the 
House and the majority of the Senate vote for it, then the Presi- 
dent’s rescissions would become effective. 

I only say as a recovering governor whose State constitution gave 
me line-item veto powers, I just want to be clear: Neither line-item 
veto powers nor enhanced rescission powers alone will restore fiscal 
sanity to this government, or really to any government. 

Sometimes I think the line-item veto powers are oversold, but I 
think we all realize in addition to the kind of spending restraint 
that this legislation could bring, entitlement spending must be 
reined in, revenues that are owed must be collected, and some new 
revenues may need to be collected. I think they will need to be col- 
lected. Programs must be run more cost-effectively. 

I wish I could say there are silver bullets in this business. I do 
not know that there are a whole lot of them. But there are a num- 
ber of arrows in our quiver that can help, and we need to figure 
out which ones are most likely to help, and we need to put them 
to use. 

I think this could be one of those arrows in our quiver. As it 
turns out, so do a number of my colleagues including Senator Fein- 
gold and Senator McCain. 

If he were here, I would recognize Senator McCain now to make 
some comments of his. When he comes, I will yield to him to make 
whatever comments he wants to add. But, as you know, he is the 
lead sponsor of the bill, lead co-sponsor of the bill that he and Sen- 
ator Feingold have introduced. 
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I think that pretty much wraps up what I wanted to say. I think 
now I get to introduce some witnesses, and one or two of you look 
pretty familiar. 

For our second panel, we are going to start by receiving testi- 
mony from Todd Tatelman from the Congressional Research Serv- 
ice, or affectionately known as CRS. The Congressional Research 
Service is the nonpartisan research arm of our Legislative Branch 
here in Congress. CRS strives to provide comprehensive legislative 
research and analysis to Members of Congress and their staff. I 
have personally benefited, my staff have benefited greatly from the 
service that the Congressional Research Services provides, and we 
are grateful. 

Mr. Tatelman is a legislative attorney in the American Law Divi- 
sion at the Congressional Research Service. He specializes in the 
areas of congressional laws and procedures, constitutional law, ad- 
ministrative law, transportation law, and international law. 

We thank you for being here. 

He is going to be joined at the witness table on this panel by our 
next witness whose name is Susan Poling, who is Managing Asso- 
ciate General Counsel at the U.S. Government Accountability Of- 
fice, affectionately known as GAO. Ms. Poling has spent more than 
19 years at GAO, starting right out of high school, where she has 
focused on providing support for GAO audit teams on budget and 
appropriation issues. Additionally, Ms. Poling, I am told, is respon- 
sible for GAO’s duties under the Empowerment Control Act, and 
we will be hearing more about that here in just a minute. 

Before joining GAO, Ms. Poling was in private practice and 
worked as an attorney in the Office for Civil Rights at the U.S. De- 
partment of Education. 

With that having been said, you all are welcome to come to the 
table, and we will sit back and listen to your testimony. 

Normally, we ask our witnesses to keep their comments to about 
5 minutes. If you go way beyond that, I will rein you in. If you do 
not, then we will just let you fill it up, but try to stay close 5 min- 
utes, please. 

OK, Mr. Tatelman, do you want to go first? 

Mr. Tatelman. Certainly, Senator. Thank you. 

Senator Carper. No, we thank you, I think. I am sure we do. 

TESTIMONY OF TODD B. TATELMAN/ LEGISLATIVE ATTOR- 
NEY, AMERICAN LAW DIVISION, CONGRESSIONAL RE- 
SEARCH SERVICE 

Mr. Tatelman. Mr. Chairman, thank you very much, and thank 
you for the very kind words about the Congressional Research 
Service. We certainly appreciate them and do our best to abide by 
that nonpartisan objective mandate that you laid out. 

This afternoon, I have the distinct privilege of offering you testi- 
mony related to both the Line-Item Veto Act of 1996, the Supreme 
Court decisions that flowed from Congress’ passage and President 
Clinton’s eventual use of that authority, and then I will talk a little 
bit about both S. 907, the bill that you have spoken of, and S. 524 
which was Senator Eeingold’s bill, and discuss what might be some 


^The prepared statement of Mr. Tatelman appears in the Appendix on page 46. 
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of the issues that would arise and how it would differ from the 
Line-Item Veto Act. 

So, to start, I would also like to ask that the full prepared state- 
ment he submitted as part of the record. I think there is a lot more 
detail there than I will be able to cover here. 

Senator Carper. Without objection, the entire testimony of each 
of our witnesses will be made a part of the record. Thank you. 

Mr. Tatelman. Thank you, Mr. Chairman. 

To start, I suppose it is worth going back through in a little bit 
of detail what the Line-Item Veto Act of 1996 actually provided. 
Senator, you did that very nicely a minute ago, but I will stress a 
few points just to make it clear, so that when we discuss the Su- 
preme Court opinions we know exactly what we are talking about. 

The Line-Item Veto Act called for the President to have the au- 
thority to cancel any dollar amount of discretionary budget author- 
ity, any item of new spending or any limited tax benefit. So it was 
quite a broad base of authority covering a number of different legis- 
lative proposals. 

In order to effectuate the cancellation or rescission of the bills 
under the Line-Item Veto Act, the President needed to send a spe- 
cial message up to Congress within 5 days of the enactment’s pas- 
sage. The cancellation legally took effect upon receipt of that spe- 
cial message by either the House or the Senate, whoever got it 
first. 

And, as you mentioned before, in order for the Congress to over- 
turn a presidential cancellation, it needed to pass a disapproval 
resolution which would render the cancellation legally null and 
void. That was the language of the statute. And it needed to be 
done, as you mentioned, by a two-thirds majority in both houses. 

Almost immediately after the Line-Item Veto Act passed the 
Congress, it was facially challenged by a number of Senators who 
had voted against the bill when it was on the Senate floor. That 
initial facial challenge resulted in a Supreme Court opinion known 
as Raines v. Byrd. That opinion was handed down in 1997. 

Interestingly, Raines does not deal with the constitutional ques- 
tion about whether the Line-Item Veto Act was constitutional or 
not. Rather, Raines turns on whether or not the Members of Con- 
gress had standing to bring the case before an Article III court. So 
Raines does not answer any of our constitutional questions. Never- 
theless, it is a very important decision in its own right having to 
do with the separation of powers between Congress and the courts. 

So I will not spend a tremendous amount of time on Raines, but 
I do note that the impetus for the case was a facial challenge to 
the line-item veto. The plaintiffs in that case felt that it was 
facially unconstitutional. 

The Court, in Raines, indicated that it was not going to decide 
the constitutional question regarding the Act because, in part, not 
only did the plaintiffs not have standing, but the Act had not been 
used by a President yet. The Court indicated very clearly in one of 
its opinions that a more applied challenge needed to wait until the 
President actually enacted and used the authority provided to him. 

Well, President Clinton did exactly that at the end of 1997 by 
cancelling two provisions in the Taxpayer Relief Act of 1997 and 
one provision in the Balanced Budget Act of 1997. The affected 
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plaintiffs in those instances, the entities that were to receive those 
benefits under the bills, brought suit pursuant to the statute in 
1997, and that statute called for a decision first by a district court 
here in the District of Columbia who almost immediately held the 
Act to be unconstitutional. 

The Supreme Court, under the same statute, expedited its ap- 
peal, and the case went directly from the district court to the U.S. 
Supreme Court and resulted in the 6 to 3 decision known as Clin- 
ton V. the City of New York. 

The Court was very clear and very narrow in its holding with re- 
spect to the line-item veto. They held that it was unconstitutional 
because it violated Article I, Section VII of the Constitution. Ac- 
cording to the Court, the Constitution provides for only a “single 
finely wrought and exhaustively considered procedure for adopting 
laws in the United States, namely, passage by both houses of Con- 
gress, presentment to the President for his signature or veto.” 

Nothing in the Constitution, according to the Court, allowed for 
the President to amend, alter, cancel or rescind provisions of the 
bill. Because the President, according to the Court, acted unilater- 
ally under the auspices of the Line-Item Veto Act, they felt that 
that was an unconstitutional use of the President’s veto power. 

The Court was very careful to distinguish constitutionally per- 
missible vetoes from the vetoes that were provided statutorily by 
the Act. According to the Court, constitutional vetoes take place be- 
fore a bill becomes law, whereas the line-item veto provisions or 
cancellations by the President did not take effect until after he had 
signed the underlying provision into law. That distinction was in- 
credibly important to a majority of the members of the Court. 

Turning now briefly to the two bills and the expedited rescission 
possibilities, as you described earlier, Mr. Chairman, under S. 907, 
the bill you have introduced, the President needs to submit his spe- 
cial message to the Congress within only 3 days of passage of the 
underlying message. Your bill applies only to discretionary budg- 
etary authority and does not appear, at least on its face, to apply 
to the other areas of law that the Line-Item Veto Act dealt with. 
Most importantly, it requires Congress to enact a bill or joint reso- 
lution approving of the rescission before the rescission or cancella- 
tion is legally permitted to take place, and as you mentioned, the 
authority would expire after 4 years, in 2012. 

Similarly, S. 524, sponsored by Senators Feingold and McCain, 
would also give the President the ability to suggest rescissions to 
the Congress. However, their bill provides for that suggestion to be 
made up to 30 days after the bill was permitted, and their bill spe- 
cifically applies to congressional earmarks, limited tariff and tax 
benefits. It does not mention discretionary budget authority, but it 
rather uses the other language that I just mentioned. 

Similarly, it requires Congress to enact a bill or joint resolution 
prior to the rescission or cancellation becoming law. Similarly, it 
also uses expedited procedure provisions to move the suggestions 
through the process. 

One major difference between S. 524 and S. 907 is that S. 524 
also provides the President with temporary authority to withhold 
legally obligating the funds for up to 45 days from the date that 
the special message is received from Congress, and something that 
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S. 907 does not appear to provide for. And, similarly, S. 524 would 
expire in 2014, as it contains provisions there. 

Very briefly, applying the constitutional analysis that the Court 
used in Clinton vs. City of New York to the expedited rescission 
proposals, both S. 907 and S. 524, would appear to be distinguish- 
able from Clinton v. City of New York. Unlike the bill in Clinton, 
the Line-Item Veto Act of 1996, the expedited rescission authorities 
do not provide the President with unilateral cancellation authority. 

Rather, it provides him with the authority to suggest rescissions 
or cancellations to the Congress and then requires the Congress to 
take an affirmative action of passing a separate bill or joint resolu- 
tion before those cancellations would become legally effective. That 
distinction would appear to abide by the provisions of Article I, Sec- 
tion VII as Congress would, in a sense, have to pass a second bill 
or joint resolution before the President’s suggestion cancellation 
were to become legally effective. 

Because there appears to be a second resolution or bill that 
would go through the Article I, Section VII procedures, it would 
seem that if the expedited rescission provisions were to be chal- 
lenged in a court that the court would easily be able to distinguish 
the situation from that which appeared before it in Clinton v. City 
of New York and would likely hold it to be at least constitutional 
under the Article I, Section VII analysis. 

Of course, remember the Court does not address any additional 
constitutional reasons and did not address any additional constitu- 
tional holdings in Clinton v. City of New York. So, if there are addi- 
tional arguments that plaintiffs would make against the expedited 
rescission bills, those have not yet been addressed by any court, in- 
cluding the Supreme Court. They focused very narrowly on that bi- 
cameralism and presentment language in Article I, Section VII. 

And, with that, I will end and turn it over to my colleague from 
GAO. 

Senator Carper. Good. Nice job. Thanks very much. Ms. Poling, 
welcome. 

TESTIMONY OF SUSAN A. POLING, i MANAGING ASSOCIATE 

GENERAL COUNSEL, U.S. GOVERNMENT ACCOUNTABILITY 

OFFICE 

Ms. Poling. Thank you, Mr. Chairman, and Senator McCain. 

I am pleased to be here today to discuss GAO’s role in the con- 
gressional rescission process and to provide some perspective on 
the use and impact of rescissions. My written statement also in- 
cludes statistical data on rescissions from 1974 to 2008. 

The Impoundment Control Act of 1974 was enacted to tighten 
congressional control over presidential impoundments and estab- 
lish a procedure under which Congress could consider the merits 
of rescissions proposed by the President. Under the Act, the Presi- 
dent may propose a rescission when he wishes to withhold funds 
from obligation. These funds may be withheld for a limited time pe- 
riod, and, if Congress does not approve the rescission during this 
period, the President must release the funds. The Act also provides 
for a special discharge procedure permitting 20 percent of the 


^The prepared statement of Ms. Poling appears in the Appendix on page 56. 
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members of either house to force a floor vote on any presidential 
rescission proposal. 

Since the enactment of the Impoundment Control Act, Presidents 
have proposed about $76 billion for rescission, of which Congress 
has accepted about $25 billion. Presidents of both major parties 
have submitted rescission proposals, but, as you can see in Figure 
1,1 which is also in the written testimony, the dollar values pro- 
posed vary widely with each administration. The Reagan Adminis- 
tration proposed the largest amount for rescission, a total of $43.4 
billion. In contrast. President George W. Bush did not transmit any 
proposals for rescission under the Impoundment Control Act; he 
did propose something called cancellations. 

For example, in October, 2005, President Bush sent a letter to 
Congress proposing the cancellation of $2.3 billion from 53 different 
programs. As this was not a rescission proposal under the Act, 
agencies were not authorized to withhold funds from obligation. 
However, our study showed that seven agencies withheld budget 
authority from 12 programs, in violation of the Act. After our in- 
quiry, the agencies released the funds. 

Since 1974, the Congress has approved about 33 percent of the 
President’s rescission proposals as measured by dollar value. The 
approval rate varies by Administration. As you can see in Figure 
1, in the Clinton Administration, Congress approved about 54 per- 
cent of the rescission proposals as measured by dollar value, but 
the total amount rescinded under President Clinton, $3.6 billion, 
was small in comparison with the amount rescinded under Presi- 
dent Reagan, $15.6 billion. 

On its own initiative. Congress has made increasing use of re- 
scissions as a tool to revise enacted budget authority, from $1.4 bil- 
lion in 1974 to a high of $18.9 billion in 1995. Overall, congression- 
ally initiated rescissions are about 2.5 times the amounts proposed 
by all the Presidents since 1974. 

Figure 2P- compares by year the amounts proposed by Presidents 
for rescission which is the short dashed line, presidentially pro- 
posed amounts enacted by Congress which is the solid line, and 
congressionally initiated rescissions which is the large dashed line. 

As you look at it, you can see that in the first 10 years of the 
Act, from 1974 through 1983, Congress accepted $18.6 billion of the 
$37.4 billion of presidential rescission proposals, just under 50 per- 
cent in the first 10 years. At the same time. Congress enacted 
about $9 billion in rescissions on its own initiative. 

Fast-forward to the last 10 years, 1999 through 2008, and you 
will see that Congress enacted approximately $17 million, not bil- 
lion, of the $163 million proposed for rescission by the President, 
about 10 percent, while enacting about $92 billion in congression- 
ally initiated rescissions. 

Over time, the share of the total rescissions enacted each year 
which were proposed by the President has fallen, and the share 
originating in Congress has increased. While these statistics high- 
light Congress’ increasing use of rescissions, the relatively small 


1 Figure 1 referenced by Ms. Poling appears in the Appendix on page 61. 

2 Figure 2 referenced by Ms. Poling appears in the Appendix on page 63. 
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amounts rescinded make clear that rescissions have not been a 
major tool in reducing spending. 

This is in part because discretionary budget authority, which is 
the only spending for which rescissions can be proposed, constitutes 
approximately 40 percent of Federal spending. Spending growth is 
driven by the remaining part of the budget which is spent on such 
programs as Social Security and Medicare. These mandatory pro- 
grams and interest on the Federal debt represent about 60 percent 
of the budget. 

This is not to say that rescissions are unimportant. The Presi- 
dent’s proposals can foster debate between the President and Con- 
gress over funding priorities and cuts in specific programs. To en- 
hance accountability and further public debate over spending prior- 
ities, there have been a number of proposals presented in Congress 
over the years for an expedited rescission process. 

Although the details of the proposals vary, expedited rescission 
proposals are designed to ensure rapid and formal congressional 
consideration of rescissions proposed by the President. An essential 
element of an expedited rescission procedure is a prompt up or 
down vote in the Congress on the President’s proposals to reduce 
enacted spending authority. Since budget authority is not cancelled 
unless a law rescinding existing budget authority is enacted, in ac- 
cordance with Article I, Section VII of the Constitution, an expe- 
dited rescission process does not present the constitutional issues 
that led the Supreme Court to strike down the Line-Item Veto Act. 

Mr. Chairman, this concludes my prepared remarks, but I am 
happy to answer any questions that you or Senator McCain may 
have. 

Senator Carper. Good. Ms. Poling, thank you very much for that 
testimony. We really are grateful to GAO for the good work that 
you do not just for us, but really for the citizens of this Country. 

We have been joined by Senator McCain, and I am going to yield 
to Senator McCain for any comments that he wants to give, or any 
questions that he would like to ask of these first two witnesses. 

OPENING STATEMENT OF SENATOR MCCAIN 

Senator McCain. Well, let me ask Ms. Poling first, were the Con- 
gressional rescissions that you pointed to, were they used for deficit 
reduction or just reallocation to other programs or projects? 

Ms. Poling. We cannot actually answer either/or on that ques- 
tion, Senator. They are rescissions, and that is all they are. We do 
not know how the money was used, or whether it was used at all. 
So, actually, I cannot answer the question. 

Senator Carper. If I can interrupt, when I heard how much the 
Congress had rescinded and how relatively little Presidents had re- 
scinded, I thought maybe we are making better use of our rescis- 
sion powers than the President. I do not know if that is true. I say 
it partly tongue in cheek. 

Senator McCain. Ms. Poling, I think if you checked into it, most 
of it was not for purposes of reducing spending. It was for moving 
money around for different priorities and different projects that the 
Congress had. Members of Congress, particularly members of the 
Appropriations Committee, it has been my experience. But perhaps 
you could illuminate on that for us for the record. 
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Ms. Poling. Just to make sure you understand my comment. If 
there is a rescission that comes in an appropriation bill, which 
would be one way of making room for other priorities, that is not 
counted as a rescission. It is when a rescission is of already enacted 
budget authority. 

Senator McCain. Well, again, I guess my response is that they 
have a certain budget level, and they meet it, and they move 
money around. But the budget does not decrease overall, and the 
spending does not decrease overall. 

Ms. Poling. I think that the record is going to show that spend- 
ing and the budget did not decrease overall for most of the years 
in question. [Laughter.] 

Senator McCain. I guess that goes in the category of a dumb 
statement. 

Ms. Poling. No, I agree with you wholeheartedly. Senator. 

Senator McCain. On my part, I mean, Ms. Poling. 

You stated that there have been a number of proposals. Senator 
Carper has a very strong proposal. You have heard them all. What 
would be the ideal proposal that you think would pass constitu- 
tional muster and, at the same time, be most effective? Mr. 
Tatelman. 

Mr. Tatelman. Well, Senator, I can only speak to the constitu- 
tional question. 

Senator McCain. Yes. 

Mr. Tatelman. Its effectiveness is something far beyond my own 
expertise. 

In an ideal setting, I am not sure that there is an ideal way to 
do it. There are a number of possibilities and proposals that would 
pass constitutional muster in the sense that as of now we only 
have a court decision that seems to require that whatever happen, 
it has to happen in accordance with Article I, Section VII, which 
requires Congress to affirmatively pass either a bill or a joint reso- 
lution, and the President must sign that into law before a rescis- 
sion or cancellation of any budget authority can take place. As long 
as that centerpiece part of any expedited rescission bill or other re- 
scission proposal is there, I think you are on solid constitutional 
ground, at least as far as we know from this point. 

My written statement indicates there may be some separation of 
powers questions that would get raised, depending on how the tem- 
porary impoundment authority is structured. So providing the 
President with the ability to temporarily withhold obligation of 
funds while that second bill or joint resolution is being considered 
by Congress might, in some people’s view, raise constitutional con- 
cerns. Then again, it may not as we do not have a direct Supreme 
Court or even court of appeals opinion on any proposal that in- 
cludes that temporary withholding obligation. 

So there are some potential questions that exist out there, but 
for now I think we can confidently say that anything that meets 
that Article I, Section VII requirement would at least pass constitu- 
tional muster. 

Senator McCain. And the last effort did not meet that constitu- 
tional requirement because? 

Mr. Tatelman. Because the President’s action, according to the 
Court, was unilateral in the sense that his line-item veto, according 
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to the majority of the members of the Court, took place after he 
signed the bill into law. 

So the process was different from Article I, Section VII in the 
sense that Congress presents the appropriations bill to the Presi- 
dent. The President would sign it, therefore creating a law that he 
arguably has a duty to take care, as faithfully executed under Arti- 
cle II, Section II. Then he would enact the authority, or execute the 
authority given to him by the line-item veto power, which was an 
automatic cancellation with no consideration by Congress at the 
time that the cancellation became legally effective. 

So the line-item veto occurred after the bill had become law, 
which the Court zeroed in on and focused on and pointed out was 
the constitutional infirmity of that particular act. 

Senator McCain. Ms. Poling. 

Ms. Poling. With regard to the expedited rescission proposals 
that I particularly looked at for this hearing, which are S. 524, 
Senator Feingold’s bill, and Senator Carper’s bill, S. 907, both of 
these are generally consistent with the very constitutional issues 
that Mr. Tatelman brought up. They are consistent with Article I, 
Section VII, with regard to presentment. Both of them are passed 
by both houses of Congress and then presented to the President. 

They are bills. They take the normal way a bill would go 
through, with the exception of the rules that get at this expedited 
consideration on the part of the Congress. 

And with regard to the usefulness of this, we leave it in fact to 
the Congress as a matter of policy about whether it would indeed 
like to pass this type of legislation. 

We do note that it cedes some control over the congressional cal- 
endar to have this expedited process. The provisions that limit the 
number of messages or the time period in which the President can 
send it, to make it eligible for this fast-track legislation, may help 
maintain control of the congressional calendar. 

But the short timeframes also could present other challenges for 
the Congress. In the past, under the Impoundment Control Act, the 
Congress has looked to GAO to provide it with information about 
the various rescissions. We would go and we would get a copy of 
the special message at the same time as it is sent to the President, 
and this is still true under Senator Carper’s bill. 

But we would get a copy of the bill, and then we would contact 
the Office of Management and Budget officials to find out the rea- 
sons why it is being requested and to double-check their figures. 
We would talk with program officials to find out how this bill 
would affect the program, the overall program, this particular type 
of rescission. Then we would report back to the Congress within 25 
working days. 

We can still do that under Senator Carper’s bill. But obviously, 
when the time is compressed, there is a limit to how much we can 
do for the Congress, and there is a limit on how much information 
the Congress itself can get. 

Certainly, Senator Carper’s bill also includes the same types that 
are in the Impoundment Control Act, and there is a list of five 
things that the President must provide when he sends forward this 
rescission proposal under the bill. Those will certainly help the 
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Congress decide whether in fact these are, as a package, what the 
Congress wants to pass. 

So, from our point of view, we do think that it is perhaps impor- 
tant to permit the President to also bring forward to the Congress 
a rescission proposal outside the expedited process. Senator Car- 
per’s bill, by amending the Impoundment Control Act, still permits 
that process. 

So, if in fact after the 3 days have passed, 6 months have passed, 
and the President looks at the program, and some things have 
changed, and he wants to bring forward to the Congress the idea 
that this is something that we can rescind — we either no longer 
need this program, or we do not need this much money for the pro- 
gram, and we would like to withhold that from budget authority — 
under the Impoundment Control Act, the President you can still do 
that. 

So you have a dual procedure for bringing things to the Congress’ 
attention — both the expedited procedure and the regular procedure 
under the Impoundment Control Act. 

Senator McCain. Thank you. Thank you, Mr. Chairman. It has 
been very helpful. 

Senator Carper. You bet. Thank you. 

I am going to ask you to answer the next question just for the 
record, and it is a little bit along the lines of Senator McCain’s 
question, one of his earlier questions. We are just soliciting input 
for how to improve on what we have drafted and introduced, and 
I would just ask you to answer for the record, any further thoughts 
that you have on how we might improve the legislation, whether 
it is respect to its constitutionality or its potential effectiveness. If 
you could do that for us, I would be most grateful. 

Mr. Tatelman, quite often we have heard that expedited rescis- 
sion proposals like our bills are proposals, a type of line-item veto 
that puts too much power in the hands of the Executive Branch. 
When I looked at the 1996 legislation, as I said earlier, that was 
a concern to me to give the President these extraordinary powers 
over discretionary spending, over entitlement spending, over rev- 
enue provisions and require a super majority to undo all that. That 
just seemed like a bridge too far to me. 

Knowing what you do know about these proposals, do you think 
it is fair to characterize expedited rescissions as a type of line-item 
veto, and do they change the power dynamic between the Legisla- 
tive and Executive Branches in what you might deem an unfair 
manner? This would be for you, Mr. Tatelman. 

Mr. Tatelman. I think it is a very good question, and there is 
certainly a lot of divided opinion on the answer. I am not sure that 
I can, CRS does not generally tend to, speak in terms of a fair and 
unfair manner. 

I would say that I think there definitely would be a shift in the 
power dynamic, even under an expedited rescission authority. I 
would agree, as a matter of constitutionality, it does not go as far 
as the Line-Item Veto Act of 1996, and it is a very different animal. 

I would only add as a matter of sort of process here that I think 
Ms. Poling’s point is one that is incredibly important, which is that 
the expedited procedure process in and of itself may pose some dif- 
ficulties in the future for future Congresses, and thus her point 
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about preserving both the two-track process — both having an expe- 
dited manner by which the President can bring rescissions before 
the Congress and preserving the existing budget Impoundment 
Control Act process — I think becomes critically important, espe- 
cially when you consider that in future Congresses those expedited 
procedure provisions would not be binding in any way, shape or 
form, not as a matter of law and not as a matter of congressional 
procedure and not as a matter of constitutionality. 

There is nothing unconstitutional at all about Congress limiting 
its own ability to consider and deliberate per processes, but the 
111th Congress cannot put that imposition on the 121st Congress 
or the 130th Congress, or even the 112th for that matter. So future 
Congresses are going to need to not only evaluate the rescissions 
on their merits, but they may also feel compelled to reevaluate the 
process by which they consider those rescission. 

Thus, again, I would stress that I think Ms. Poling’s point about 
a two-track process may in fact prove to be very prescient in the 
sense that Congress may decide that the expedited procedures do 
not work for it. Even though it is in the law and even though they 
have passed them before, they may decide that those are inad- 
equate to deal with the rescissions that a particular President in 
the future may propose. Thus, preserving that longer-term, more 
deliberative process may be something worth considering. 

Senator Carper. All right. Thank you. 

As has been noted earlier today, our bill, maybe our bills essen- 
tially superimpose fast-track authority on top of the President’s 
current rescission authority. I have two questions I just want to 
ask about this, Mr. Tatelman. 

First, has there ever been a constitutional challenge, to your 
knowledge, to fast-track authority as it is used in other laws? 

Second, has there been a constitutional challenge, that you are 
aware of, to the President’s rescission authority as it stands under 
current law? 

Mr. Tatelman. I think the answer to both questions, to my 
knowledge, is no, there have not been. And I will be honest that 
I have not done the adequate research on that question, but to my 
recollection and knowledge, certainly not on the expedited proce- 
dures question. 

I am not entirely sure that anybody currently, under current 
jurisprudence, would have the ability to bring such a challenge. 
The Supreme Court has ruled in other instances not involving fast- 
track procedures, that they will not look into and rule on the inter- 
nal procedures and workings of the Congress in a constitutional 
manner. You can find cases going all the way back to United States 
V. Ballin in 1890 that will establish that precedent, and there are 
a host of others, none of which have been on fast-track specifically 
though. But I think the concept that the Supreme Court is not like- 
ly to consider, for political reasons and for jurisprudential reasons, 
a challenge to fast-track would probably hold. 

Again, I have not looked into seeing if there have been constitu- 
tional challenges to the rescission authorities that are currently in 
place. 

Senator Carper. If you could just answer that for the record, I 
would appreciate that. 
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I do not want to put words in your mouth with this next ques- 
tion, but let me ask it just the same. Do you think it is fair to say 
that if S. 907 was to pass, then for the bill to survive judicial re- 
view the courts would have to address the constitutionality of both 
fast-track authority and the President’s existing rescission author- 
ity? 

Mr. Tatelman. No, I do not think they would have to address 
those questions in order to issue a ruling. It is impossible to predict 
what a court case would bring forward and what allegations an af- 
fected plaintiff, might raise in bringing such a case. But I do not 
think as a matter of constitutional law or as necessity they would 
have to answer either of those two questions, no. 

Senator Carper. OK. Let me yield back to Senator McCain for 
any other questions that he might have. 

Ms. Poling, I do not want to let you escape without any ques- 
tions. So let me ask one or two of you. 

I think a vote has begun. We will go about another 10 minutes 
and then break for the vote. 

Ms. Poling, after reading your testimony, we noticed a provision 
of the Impoundment Control Act that I believe to be very rarely 
used or maybe not well known in the Congress, and that provision 
states that 20 percent of either chamber of Congress can force a 
floor vote on one of the President’s proposed rescissions. Could you 
explain for us how this works a little bit more and any idea when 
this might have last been used, this authority? 

Ms. Poling. Well, we are unaware of any instance in which any 
member of any house has actually used this special discharge pro- 
cedure of forcing the vote. We did a Congressional Record search 
under the Impoundment Control Act for votes under the Impound- 
ment Control Act, and we found no instances of it. We polled some 
GAO employees who had been doing Impoundment Control Act 
work for the last 25 years, and none of them had ever heard of it 
being used either. 

That does not mean that no one has tried to use it. They may 
have. But if it did not come for a vote, then it is not going to come 
up in the Congressional Record. 

Senator Carper. A follow-up question if I could, one frustration 
with the current rescission process is that Congress receives these 
rescissions from the President, but the cuts are never voted on, or 
rarely voted on in the Congress because of a few members’ desires 
to thwart the President. 

Your testimony says that since 1974 Presidents have requested 
over 1,000 rescissions. I think it is 1,178. Do you know how many 
times these rescission requests have resulted in a floor vote in the 
House or Senate, any idea? If you do not know, we will invite you 
to just respond on the record. 

Ms. Poling. In terms of a floor vote, all the ones that have been 
enacted rescissions have gotten a floor vote on the bill in which 
they appeared. But in terms of the President’s bill as of a piece, 
we never did track that in terms of whether one bill went forward. 
Certainly, our experience in the last 25 years is that is not the way 
the rescissions are enacted. 

The bill goes forward. It goes to the various committees. They get 
our reports. They decide whether they are going to put it in what- 
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ever bill is moving at the time. That is the way it generally has 
worked. 

Senator Carper. All right. Thank you. 

Another question for you, Ms. Poling, I know that under the pre- 
vious administration. President Bush threatened to veto several 
appropriations bills because they contained spending that he 
viewed as wasteful. At the same time, he also made a push for his 
very own type of expedited rescission authorities, as I think you 
mentioned, in 2006. What did he call it? Cancellations, I think they 
were called. 

Ms. Poling. Oh, cancellations, yes. 

Senator Carper. From my perspective, he was clearly dissatis- 
fied with his existing rescission authority. I believe you said that 
he never used it in 8 years. But, according to your efforts from fis- 
cal year 2002 to 2008, the President, as I said earlier, did not make 
a single rescission request. 

In your testimony, you explained that he instead started to can- 
cel certain funding. You have talked about this a little bit, but 
could you just go into a little bit more detail about what happened 
from 2002 to 2008 on this front? Why do you suppose it happened 
that way? 

Ms. Poling. Well, we do not really know why President Bush de- 
cided not to use the rescission authority under the Impoundment 
Control Act. 

Now a President can propose a rescission in a bill at any time. 
He does not need to use the Impoundment Control Act. By using 
the Impoundment Control Act, the President is permitted to with- 
hold that budget authority, to actually impound those funds for the 
45 legislative days, to give Congress the time to act on it. 

When we talked to Office of Management and Budget officials 
with regard to the cancellations, they explained to us very clearly 
that the President was not proposing these under the Impound- 
ment Control Act and that none of the agencies were being per- 
mitted to in fact withhold the funds from obligation. 

So I am not sure I can say what the reasons are behind Presi- 
dent Bush’s decision, but we do know that he was not using the 
Impoundment Control Act method for asking for rescissions. 

Senator Carper. OK. All right. 

Mr. Tatelman, one more question if I could, for you, and I do not 
think I asked this. In your testimony, you say that S. 907 would 
not be susceptible to the constitutional concerns that overturned 
the Line-Item Veto Act of 1996. Do you have any other additional 
concerns about S. 907 that were part of the 1996 line-item veto de- 
bate? 

Mr. Tatelman. No, none that I can think of. Senator. I think 
they are sufficiently distinct, that many of the issues that came up 
in 1995 and 1996 when it was being debated and being heard by 
the courts would not be the same types of concerns that would be 
raised by S. 907. 

Senator Carper. OK. Thanks. 

And last question before we break for a vote, and this is for Ms. 
Poling, you have been tracking for quite a while now these matters. 
Can you identify any use for presidential rescission authority if the 
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President cannot get a vote in Congress on the rescissions that he 
or she proposes? 

Or, to put it another way, if Congress does not give the President 
a vote on his or her rescissions, is there any additional use for this 
authority? 

Ms. Poling. The Impoundment Control Act has two aspects to it. 
One is a proposal for rescissions, and the other is a proposal for 
deferring budget authority. Both of them permit the President to 
impound and not spend the funds until the statutory framework 
has taken its regular procedure, including the 45 legislative days, 
and this actually has come before the courts. The courts have said 
that the President may not impound the funds beyond the 45-day 
period. 

So, in terms of what the President can do if Congress is not giv- 
ing him a vote on the particular programs, I think all the President 
can do is have someone introduce another bill that would specifi- 
cally mention whichever programs he feels very strongly about. 

Senator Carper. OK. Thanks. 

Again, we are very grateful for your testimony, for being here 
today, for your preparation and your willingness to respond to our 
questions and then some questions for the record. Some of our col- 
leagues, I am sure, will want to submit other questions for the 
record, and I appreciate your responding to those. 

I will get in the business of gathering co-sponsors. I think we 
have maybe 21 on the bill that I have introduced, S. 907. If you 
all want to sign up as a co-sponsor later on, when you submit your 
responses, you can add that as a P.S. for us, OK. 

In the meantime, happy holidays and thank you again for the 
good work that you do for all of us. Thank you. 

Ms. Poling. Thank you very much. 

Senator Carper. You bet. We are going to take a recess. Hope- 
fully, I will be back in about 20 minutes. Thanks very much. 

For now, we stand in recess. 

[Recess.] 

Senator Carper. I am going to call the Subcommittee back to 
order. 

As we start off our third panel, let me just first of all say thank 
you for your patience with us. We voted once. We will probably be 
voting again, but my goal is to conclude our hearing before we have 
to reconvene on the floor for votes. 

We are going to hear from some people whose names are well 
known around here and highly regarded. Let me start off our third 
panel by introducing Ray Scheppach, who I was privileged to serve 
with when I was governor for 8 years for the State of Delaware. 
His official title is Executive Director of the National Governors As- 
sociation (NGA), a position he has held since 1983. That is an 
amazing feat, 26 years. I was really grateful to him for his contin- 
ued service. 

As Executive Director, Dr. Scheppach oversees the day to day op- 
erations of the association and works closely with the NGA chair 
and vice chairs and heads of the NGA’s respective committees as 
they help develop priorities for our Nation’s governors and our 
States. 
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Prior to his position at the NGA, Dr. Scheppach worked for 7 
years at the Congressional Budget Office — I had forgotten that — 
serving his last 2 years as Deputy Director. 

And Dr. Scheppach has testified before the Congress on many oc- 
casions, including to the full Senate Homeland Security and Gov- 
ernmental Affairs Committee earlier this year. 

So our thanks to you for joining us, and we look forward to hear- 
ing your testimony. 

Our next witness is Robert Bixby, Executive Director of the Con- 
cord Coalition. The Concord Coalition, for those who may not know, 
is a nonpartisan, nonprofit organization established by a couple of 
former Senators, Warren Rudman and Paul Tsongas, and by Com- 
merce Secretary Peter Peterson, in order to educate our public 
about the causes and consequences of Federal budget deficits. 

For the past 17 years, Mr. Bixby has served in a variety of posi- 
tions including field director, policy director and for the past decade 
as executive director. He frequently represents Concord’s views on 
budget reform policy at congressional hearings and in the national 
media, and I have been privileged to be on panels where he has 
appeared before, and I always enjoy that and appreciate it. 

We welcome you back today to testify and look forward to your 
input on today’s hearing topic. 

Our final witness will be Thomas Schatz. Mr. Schatz is the Presi- 
dent of Citizens Against Government Waste, a nonpartisan organi- 
zation dedicated to eliminating government waste. He has been at 
Citizens Against Government Waste for 22 years. 

He has testified before Congress on numerous occasions about 
government waste. I think once or twice before panels that I was 
privileged to serve on. 

Before joining Citizens Against Government Waste, Mr. Schatz 
spent 6 years as legislative director for one of my old colleagues. 
Ham Fish, in the House of Representatives. 

Thank you for your service to our Country, and we thank you for 
your testimony today. 

Normally, we do not swear in witnesses to try to verify veracity. 
I am tempted to swear in Ray Scheppach. But, no, I am kidding. 
I will not. We are not going to do that. 

We are delighted you are all here. 

In presenting your testimony, try to stick close to 5 minutes. 
Your full testimonies will be made part of the record. 

But again, welcome. We are happy to hear from you. Thank you. 

Please proceed. Dr. Scheppach. 

TESTIMONY OF RAYMOND C. SCHEPPACH, PH.D.,i EXECUTIVE 
DIRECTOR, NATIONAL GOVERNORS ASSOCIATION 

Mr. Scheppach. Senator Carper — I will not use the term gov- 
ernor — I am pleased to appear before you today on behalf of the 
Nation’s governors to talk about line-item veto. 

I would first say that the timing on this is unusual in that just 
last week I was a panelist at a major conference down at the Miller 
Center at the University of Virginia that focused essentially on this 
question of how do countries manage with increasing amounts of 


^The prepared statement of Mr. Scheppach appears in the Appendix on page 71. 
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debt. They had budget experts from a number of countries, and 
international economists as well. 

I would say that one of the conclusions is that there is an in- 
creasing concern among everybody internationally about the poten- 
tial unraveling of the international financial system because of 
these high levels of debt. It could start with the value of the dollar. 
It could start with such small things like Dubai or Greece — al- 
though they in themselves are fairly small, it could touch off a run 
where you found individual investors, dumping dollars on the mar- 
ket. 

So the first point I think is that the risk of this is growing every 
year now, not only because of the U.S. debt but because of the total 
amount of international debt. 

I would say the second reason why we need to get this debt down 
is that the interest now, as a percentage of total spending, is get- 
ting quite significant on the order of magnitude of $700 billion, 
which limits your ability to invest in other things. And also, I think 
it is an inter-generational problem of leaving a huge debt to our 
children. 

The final reason I think you need to be concerned is that the 
components that you are cutting are probably the investment com- 
ponents of budget. It is the R&D, it is the education, and so on. 

Let me move on to State budget procedures. Let me first make 
the point, following up what the Senator mentioned, that you do 
have to be careful in pulling out one particular component or one 
tool because State budgeting processes and the Federal processes 
differ quite dramatically. States have balanced budgets; the Fed- 
eral Government does not. States have capital budgets; the Federal 
Government does not. One of the big differences is that most gov- 
ernors really have the ability to make cuts across the board on pre- 
vious appropriations without essentially going to the legislature. 

In terms of the line-item veto, 41 States have line-item veto au- 
thority on appropriations. In addition, 15 States have veto author- 
ity over selected words. Even four have the ability to change words. 

About 15 governors actually have the ability to reduce their ap- 
propriations. So, if something came in at $100 million, you could 
essentially amend it down to $50 million, and these would have to 
be overridden by some super majority. So line-item veto authority 
is fairly strong. 

If you look at the evidence among States, in terms of what the 
academics have looked at, there has been some interviews of gov- 
ernors, very extensive interviewing of seven governors in Georgia. 
Most felt very strongly that the mere fact that you had veto au- 
thority was a discipline in of itself, but they also felt that it was 
used a lot, and there are indications where you have major savings. 

Concerning other statistical evaluations, many of them found 
that in the short run you had major reductions in spending, al- 
though more questions about the long-run impact. 

I thought I would just review a couple of States very quickly: 
Missouri and Wisconsin. Last year. Governor Nixon of Missouri 
used the veto 50 times and believes that they saved $105 million 
out of a total of about $8 billion. 

The feeling was that this line-item veto is used mostly in good 
times where there is disagreement over the underlying policy 
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issues, but also in bad times you find that governors use them 
quite extensively, mostly to get rid of low priority items. 

A similar experience in Wisconsin, as they went from 457 vetoes 
in 1991 down to 33 vetoes in 2007, but averaged a couple hundred 
per year over that period, used extensively to maintain discipline. 

So I would say the conclusion is that we are in times right now 
where the risk of debt is huge and increasing, and I think what 
that requires is a pretty fundamental change in budget processes, 
including giving the executive a lot more authority to help control 
deficits. 

I would argue that there is a lot of evidence at the State level 
that they are done for low priority items, actually, what the Fed- 
eral Government might call earmarks, because they are essentially 
things that State legislative leaders put in appropriations bills for 
a highway in their district or some other type of thing, which is 
similar to what happens here. And I would argue that this is prob- 
ably one of the most effective ways at getting at those particular 
issues. 

I guess in the recent omnibus there was close to $4 billion in set- 
asides or earmarks. So it would be very valuable in doing that. 

So governors tend to support more power, veto authority for the 
executive, the President. 

Thank you, Mr. Chairman. 

Senator Carper. Thank you very much. 

Who was the governor of Wisconsin in 1991? It was not a guy 
named Thompson, was it? 

Mr. SCHEPPACH. Thompson, I think. 

Senator Carper. I thought it was. 

Mr. SCHEPPACH. Who did not very much like 0MB as I remem- 
ber. 

Senator Carper. Maybe not, that is true. All right, thank you. 
Thank you. Dr. Scheppach. 

Mr. Bixby, please proceed. Thank you. Welcome. 

TESTIMONY OF ROBERT L. BIXBY, i EXECUTIVE DIRECTOR, 
THE CONCORD COALITION 

Mr. Bixby. Thank you. Senator Carper. Thanks for inviting me 
to discuss the role of enhanced rescission in combating Federal 
budget deficits and waste. Given our Nation’s unsustainable fiscal 
outlook and the rising public concern over mounting debt, this is 
a very timely and relevant discussion. 

I am here representing the Concord Coalition, as you mentioned, 
co-chaired by your former colleagues, Warren Rudman and Bob 
Kerrey. The Concord Coalition believes that the current budget 
process suffers from a lack of transparency and accountability, and 
this has contributed to the unsustainable fiscal path that we are 
engaged in, and it has engendered corrosive public cynicism about 
government finances. 

So the testimony that I will give today will emphasize four 
points: 

One is that the public is increasingly frustrated with how Fed- 
eral tax dollars are spent. We find that on our Fiscal Wake-Up 


^The prepared statement of Mr. Bixby appears in the Appendix on page 76. 
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Tour and on other projects that we have done. Of course, you have 
been a guest speaker on the Fiscal Wake-Up Tour. 

The second point is that restoring public trust is essential to win- 
ning broad support for needed hard choices. 

Third is that enhanced rescission can help to restore public trust 
in the budget process. 

And, fourth, the enhanced rescission alone will not have a mean- 
ingful effect on the budget deficit. 

To reiterate what everybody else has said, we find ourselves at 
a time of uncontrollable, or uncontrolled. Federal budget deficits. 
The task right now is to try to find some way to bring them under 
control. 

I look at the numbers going forward, and I think the projected 
cost of interest and the cost of debt is just astronomical. Today’s 
20-year-olds are facing a situation, that by the time they are in 
their early 40s and in their prime working years, would just be eco- 
nomically ruinous. So it is really the challenge of our generation to 
do something about that, and in doing that you really have to use 
all of your policy tools. 

As you mentioned at the beginning, what is driving the long-term 
budget problem is not earmarks or out of control discretionary 
spending. It is really the underlying dynamic of entitlement pro- 
grams and lagging revenues, and you put that together, and that 
is what is really driving us over a cliff. 

But that does not mean that we should not bring all of our weap- 
ons to bear on resetting priorities in the best possible way. En- 
hanced rescission is a pretty good tool for doing that. 

I think that the value of enhanced rescission should not be meas- 
ured by the dollar figures alone. I would certainly agree that you 
are not going to save a huge amount of money with enhanced re- 
scission. But the value I think is from showing the public that 
somebody cares and that somebody is taking a look at the prior- 
ities, and so it is not just anything goes. 

I think that is really important because I believe in entitlement 
reform. You believe in it. I believe that we are going to have to put 
revenues on the table as well. But I do not believe the public is 
going to go for it if they think that the money is just going to be 
wasted. 

So here is where something like enhanced rescission comes in. 
The President can send some bills back to Congress and say, “take 
another look at these. Are these really high priority in a time of 
budget deficits and rising debt?” 

That allows Congress to say, well, OK, maybe this was not high 
priority. 

I think that would help restore public trust that something good 
was happening with the budget process. 

Unfortunately, there is no line-item in the budget that is labeled 
waste, fraud and abuse. So there are always going to be dif- 
ferences. That is a matter of interpretation. 

Now there are a couple of issues with enhanced rescission that 
have come up earlier in the discussion. I certainly agree with you 
that it is not a massive transfer of authority to the Executive 
Branch. That was true with the line-item veto. I think what we are 
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doing here is just giving the executive a chance to ask Congress to 
take a second look. 

I would say with S. 907, your bill, there are a couple of sugges- 
tions I would have. One is I think there should be some sort of 
mechanism that would help ensure that the savings that you got 
did go to deficit reduction, whether it would be adjusting the budg- 
et caps and the budget resolution or having it go towards pay-go, 
I think would be important. 

I would test the waters a little bit and apply it to targeted tax 
provisions and mandatory spending as well. There is probably more 
money there, certainly on the targeted tax cuts. 

Tax entitlements are really a sleeping giant in the budget, and 
I think that we should put some attention on that side and not just 
think that if it is not a discretionary program, it is not waste. It 
can be waste if it is mandatory spending or taxes as well. 

So I would put everything on the table, and I would just summa- 
rize by saying that nobody should expect that the enhanced rescis- 
sion authority would be a panacea. But you do not need a panacea. 
You need to bring all your tools to bear. I think that this is a very 
common-sense one, and I think it would have great public support. 

Senator Carper. Thanks for your testimony. Thanks also for 
your constructive ideas, and we will take those under advisement. 
If you have some more, we would welcome those as well. 

Mr. Schatz, again, thanks. Welcome. Please proceed. 

TESTIMONY OF THOMAS A. SCHATZ, i PRESIDENT, CITIZENS 
AGAINST GOVERNMENT WASTE 

Mr. Schatz. Thank you, Mr. Chairman. 

Citizens Against Government Waste was created 25 years ago, 
following the report of the Grace Commission under President 
Reagan. The commission made 2,478 recommendations to save 
$424 billion over 3 years. At the time, the commission projected 
that if those recommendations were not adopted the Federal Gov- 
ernment would have a $2 trillion deficit and a $13 trillion debt in 
the year 2000. 

We are not saying we would have saved the world, but it is inter- 
esting to note that we will soon have a $13 trillion debt and we 
have a $1.4 trillion deficit in the last year and possibly the same 
in the current fiscal year. 

One of the commission’s recommendations was the line-item veto, 
which would give the President the authority to eliminate wasteful 
programs and earmarks. 

Senate Majority Leader Harry Reid once said that earmarking 
has been going on since we were a Country. But nothing could be 
further from the truth. For much of the Nation’s history, constitu- 
tional objections from Members of Congress, the President and 
State legislatures were effective in limiting this kind of spending. 

Thomas Jefferson wrote to James Madison about Madison’s prop- 
osition for improvements to roads, using a system of national mail 
delivery. Jefferson wrote, “I view it as a source of boundless patron- 
age to the Executive, jobbing to Members of Congress and their 
friends, and a bottomless abyss of public money. You will begin by 


^The prepared statement of Mr. Schatz appears in the Appendix on page 87. 
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only appropriating the surplus of post office revenues; but soon 
other revenues will be called into their aid, and it will be a scene 
of eternal scramble among the members, who can get the most 
money wasted in their State; and they will always get the most 
who are meanest.” 

In 1822, President James Monroe argued that Federal money 
should be limited to great national works only since, if it were un- 
limited, it would be liable to abuse and might be productive of evil. 

Now we have certainly heard Members of Congress, including 
Senator McCain, talk about the consequences of earmarking and 
pork barrel spending: Members of Congress going to jail, corruption 
of the appropriations process. 

And, of course, we all understand it is not the biggest part of the 
budget, but it seems to have the greatest value to Members of Con- 
gress because they will argue forever about this 0.5 of 1 percent of 
the $3.6 trillion budget because they think that it is their right to 
go spend that money. 

Now since 1991, CAGW’s annual Congressional Pig Book has 
identified 100,849 pork barrel projects which have cost taxpayers 
$290 billion. 

A constitutional line-item veto, which everyone seems to agree 
would occur under your bill and Senators McCain’s and Feingold’s 
bill, would have an impact on the number and cost of earmarks as 
well as duplicative and nonessential programs. It would not upset 
the balance of power. In fact, it would restore some of the imbal- 
ance that has occurred following the 1974 Budget and Impound- 
ment Control Act. 

We support what you have proposed. We support what Senators 
Feingold and McCain have proposed, and whatever comes out 
would be better than what we have now. We would prefer not to 
have a 25 percent restriction on authorized earmarks or programs, 
but whatever ends up being agreed to and passed by the Congress 
would be more important than arguing over which is the better ap- 
proach. 

One of the things that we even see within the current process is 
despite requirements for transparency even those rules are not 
being followed: 

57 percent of the cost of earmarks in the fiscal year 2009 Defense 
Appropriations Act were anonymous. That included $465 million 
for the alternate engine for the Joint Strike Fighter. 

In the fiscal year 2010 DOD Appropriations Act, the Senate 
version has $9.3 billion in earmarks; 71 percent of the cost is anon- 
ymous. That included $2.5 billion for 10 additional C-17 aircraft. 

There is a good example. In both cases, the alternate engine and 
the C-17s, with enhanced rescission they could come back on both 
of those items and force the House and the Senate to vote. The al- 
ternate engine was defeated in the Senate, in the authorization 
bill. Yet it was stuck back in, in the conference between the House 
and Senate, and now we do not know where it is because nobody 
has seen the DOD Appropriations Act. 

Mr. Chairman, successive Presidents have asked Congress to 
provide them with the line-item veto. It is the very least we can 
do with this record deficit and debt. Adopting many of the other 
larger items on budget reform, whether it is alone or part of a 
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package, it is something that will really help and give the tax- 
payers a little bit of perhaps an improved view of Congress right 
now since they do not seem to be very happy with how much 
money is being spent. 

Thank you for allowing me to testify today. 

Senator Carper. You bet. Thanks. Thanks very much and thank 
you especially for your mentioning of some of our weapon systems. 
I mentioned earlier in my opening comments that we have seen 
cost overruns for major weapons systems grow from $45 billion in 
2001 to I think about $295 billion last year. 

We finally got to the F-22 which has never flown in Iraq, never 
flown a mission in Afghanistan. I think the cost per flight hour is 
about $40,000. The cost per aircraft, I am not sure what it was, but 
it was in the tens of millions of dollars. 

I think the President finally saying, if you include funding again 
for the F-22, I am going to veto the bill, and that was very helpful. 
We still had a fight over it, but we got the job done. 

Dr. Scheppach, in your testimony you mentioned it was 41 States 
have some kind of line-item veto authority, and 38 States give their 
governor the ability to make budget cuts without legislative ap- 
proval. 

We have heard criticisms of our rescission proposals, which is ac- 
tually quite modest when compared to some of the powers that you 
just shared with us. But some have criticized our proposals as 
being the equivalent of an Executive Branch power grab that will 
only result in the President abusing his authority and maybe in- 
timidating legislators to get them to go along with his or her prior- 
ities. 

In the time that you served at the NGA for all these years, do 
you recall any instance where a State legislature decried the gov- 
ernor’s line-item veto authority as being too powerful and shifting 
too much power to the State’s executive? 

I ask that question knowing there are a lot of people who serve 
in the State legislatures who want to be governor. So I think they 
might want to be careful how they would criticize a governor’s line- 
item veto power. Do you recall ever hearing of that? 

Mr. Scheppach. No, I do not. I mean basically what happens is 
particularly what we have seen over the last 2 years is that States 
have cut over $200 billion worth of previously appropriated funds. 
I mean that is just a huge amount. 

So what happens, though, is the legislature really does not want 
to do it. So their attitude is let the governor do it. Then the gov- 
ernor is willing to do it. So we have not seen any sort of public and/ 
or legislatures rebelling at that. It really works. 

Senator Carper. Good point. 

One of the findings that you presented in your testimony is that 
line-item veto authority is used much more frequently during peri- 
ods of economic stress and hardship. I think it was Governor Nixon 
of Missouri that you mentioned, pointing out that he used his 
power 50 times last year to eliminate lower priority items, cutting 
out some $105 million on a revenue base of about $8 billion. 

Those funding cuts were only about 1 percent of his State’s rev- 
enue base. So the vetoes did not have a huge impact on the State’s 
budget. However, is it possible that the frequent use of a line-item 
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veto by Governor Nixon could serve as a warning to the State legis- 
lators that in a time of economic hardship, wasteful spending will 
not be tolerated? 

Mr. SCHEPPACH. I think so. I mean most governors you interview 
really believe that the mere fact that you have the line-item veto 
creates a certain amount of fiscal discipline, particularly when you 
realize that it is almost never overridden. If the governor does it, 
it pretty much stays. It does, over time, sort of erode the desire of 
legislatures from putting in all those special projects. So, yes. 

Senator Carper. All right. Thanks. 

Why are line-item veto authorities so prevalent in States? You 
seem to indicate it is because 49 States have balanced budget re- 
quirements. Maybe that is part of it. 

I really cannot understand why line-item veto is good enough for 
41 States, hut when it comes to the Federal level a much tamer ex- 
pedited rescission authority is viewed by some as an unacceptable 
shift in power from one branch to another. Mayhe if the Federal 
Government had a true balanced budget requirement and we were 
forced to live in our means as many States do, then the prospect 
of expedited rescission authority would he better. 

But would you just comment briefly on the applicability of some 
of these States’ rescission authorities to the Federal level? 

Mr. SCHEPPACH. I personally think a lot of it does come from the 
balanced budget requirement, and, as you say, the line-item veto 
authority is kind of the mild side of it. The much bigger power real- 
ly is for the governor to have the right at any time to just go back 
and cut previous appropriations, and that is a pretty powerful type 
of tool. 

But again, I think most of it is dictated by the balanced budget 
requirement, and so when revenues go down in a decline, a sort of 
economic dip, there is no alternative. You have to get back to the 
balanced budget requirement. So I think legislatures are very will- 
ing to give the power to governors. 

Senator Carper. Did you say there were four States where the 
governor can just go back and take money out of appropriated 
spending, on his own? Was that it? 

Mr. SCHEPPACH. Well, there are 39 States that can go back and 
can cut previous appropriations. Now some of those States, like 
Connecticut, will limit it to 1 percent. Some States, I think Iowa, 
says it has to he across the board. Some States say you can do it 
everywhere but the legislative appropriation bill. So there are some 
restrictions on some of the States, but about 38 States have some 
sort of ability to cut across the board. 

Senator Carper. All right. Thank you. 

Mr. Bixby, you made a similar point to Dr. Scheppach in that I 
think you both mentioned that the use of rescission authority, 
budget rescission authority will not yield, is not likely at least to 
yield dramatic budget savings that will save a State’s budget prob- 
lems or help close the Federal deficit, and I agree with you in that 
assessment. 

However, while this is true, would not expedited rescission au- 
thority at least have some sort of positive effect on the overall 
budget process you spoke, at least to some extent? 
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In my mind, the threat of voting on a rescission would at least 
help to deter legislators from trying to advance wasteful spending 
in the first place. We saw this with the earmark reforms in Con- 
gress in the last year or so. While those reforms did not prohibit 
earmarks, the transparency requirements certainly have deterred 
members from introducing earmarks, and as a result our appro- 
priations bills are containing fewer earmarks. 

Do you think that expedited rescission authority can have a posi- 
tive effect here on the budget process? I think I heard that from 
you already, but I am going to ask that question anyway just for 
the record. 

Mr. Bixby. Yes, the explicit answer is yes. In fact, that is why 
the Concord Coalition supports it. 

I think sometimes budget process things are sold for the wrong 
reasons or misunderstood or judged by the wrong standards. I look 
at enhanced rescission as a mechanism to accomplish just what you 
mentioned. It increases the accountability of the budget process, 
the transparency of the budget process, the priority-setting. 

It is sometimes sold as a deficit reduction tool, and, if that is how 
you sell it, it is easy to dismiss it. 

So I think speaking from the Concord Coalition’s point of view, 
the value in enhanced rescission is the deterrent effect it would 
have, the exposing. The ability to have a President that took ear- 
mark reform as seriously as Senator McCain, making it a crusade, 
would have a substantial deterrent effect. 

Senator Carper. Thank you. 

Again, Mr. Bixby, we have often heard that expedited rescission 
proposals are just attempts to restore some sort of line-item veto 
power in the Executive Branch or to the Executive Branch. They 
argue that this authority will shift the balance of power, as I men- 
tioned earlier, from a state of equilibrium between the President 
and the Congress to a situation that gives too much power to the 
President. 

You have seen several presidential administrations propose the 
Federal budgets, and you have seen even more Congresses pass 
spending bills accompanying these budgets. Do you think that a 
proposal that guarantees that Congress will vote, must vote on 
President’s rescissions would alter the power balance in the nega- 
tive way that I have just described? 

Mr. Bixby. No, I really do not. Maybe it gives the President an- 
other card to play, but I think that is actually a good thing. I do 
not think it would be a major shift. 

The fear would be of something that would give the President 
maybe the sort of line-item powers that some of the governors 
have. I can imagine Congress may not want to do that, and it 
would probably be deemed as unconstitutional. 

But here you are giving the President a role in looking at the pri- 
orities of Federal spending. All he is doing is saying, take another 
look at this. Here are some items I want you to look at again. 

And Congress retains the power. The President cannot. This is 
not a veto. It is not that the line-item veto was declared unconsti- 
tutional. This is not a major shift of power because Congress would 
still have to vote to approve the rescissions that the President rec- 
ommends. 
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So, if Congress retains the absolute power here, I do not think 
it is a major shift. 

Senator Carper. Good. Thank you. 

Mr. Bixby, your testimony mentions that an expedited rescission 
authority could restore the public’s trust in the Federal Govern- 
ment. You just reiterated that. 

Can you explain how this public trust has eroded with regards 
to our budget and what this improvement could mean for future 
budgets and how the rescission bill could play into this? I do not 
know if you want to add anything to what you have already said. 
I think you already addressed this pretty well. 

Mr. Bixby. I do, and I do not want to belabor the point, but I 
do think it is a hidden strength of the enhanced rescission process. 

What we find in our field events consistently is that we have our 
charts with unsustainable entitlement programs, and you lay them 
out. But inevitably we get questions about waste because it is on 
people’s minds and it bothers them. 

They like Medicare. They like Social Security. They may under- 
stand that they are unsustainable, and we have to make hard 
choices. They do not like waste. So, even if it is a small amount 
of money, they want something to be done about it. 

I look ahead to the sort of hard choices that we are going to have 
to make in the future, and the public is going to be very resistant 
to do that if they keep coming back to a reset point in their mind 
that says, but it is going to go to a bridge to nowhere. Why should 
I cut Medicare or Social Security or pay more taxes if it is going 
to be wasted? 

So I think the credibility of the Congress, and even entitlement 
scolds like myself, is at stake here. We have to do something to re- 
store public trust, and this is a way to do it. It is one way to do 
it. 

Senator Carper. In your next to last sentence, you mention the 
term entitlement scolds. It seems like every day I learn something 
new. That is the first time I have heard that. 

Mr. Bixby. I have been called that, but it is not the worst thing. 

Senator Carper. Well, I am sure. 

Mr. Bixby. What do you mean, you are sure? 

Senator Carper. I know it is not as bad as some of the things 
my colleagues and I have been called. 

OK, well, entitlement scold or not, we are delighted you took the 
time to be with us. Thanks for responding to those questions. 

Mr. Schatz, a couple comments if I could for you, and then I 
want to go back to ask one question. 

We are hearing what the States have done, what powers have 
been provided to the executives, chief executives of our States in 
these regards. Before we close, I will ask all of our panelists if they 
have heard anything, any steps, any powers provided in other 
countries along these lines, to help contribute to fiscal responsi- 
bility. So you all be thinking about that. 

But, in the meantime, Mr. Schatz, your organization has been 
tracking issues regarding wasteful Federal spending for 25 years. 
I remember well as a deficit hawk when I was in the House of Rep- 
resentatives, working with people like Tim Penny, Buddy MacKay, 
Charlie Stenholm, and others. 
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Clearly, you are well acquainted with the relationship with the 
Executive Branch and the Legislative Branch when it conies to this 
kind of waste, and you have seen Presidents make rescission re- 
quests time and again only to have Congress, in many cases, ignore 
them. 

In your opinion, what purpose does this rescission authority 
serve if Congress never or rarely considers any of the proposed 
cuts? 

Mr. ScHATZ. In this case, the legislation requires Congress to 
vote. So there is a different process that did not exist previously. 

And I want to briefly address, if you are not asking me, the ques- 
tion you asked Mr. Bixby about how this affects overall spending. 

Senator Carper. Sure. 

Mr. ScHATZ. There was an interesting report by Professor James 
Savage at the University of Virginia about the administrative cost 
of earmarks. He did a study on the Office of Naval Research and 
just the time that is spent answering to members on earmarks. 
They do not get extra money to administer the earmarks, and yet 
they become the high priority. 

In addition, the appropriations staff spends an inordinate 
amount of time because in many cases there is no set process for 
how to review these. There is no statutory authority. They do not 
fit into the legislature’s or I should say the agencies’ process. 

And there has been another report. Senator Coburn asked for a 
report in September 2007. The Inspector General of the Depart- 
ment of Transportation talked about the impact on higher priorities 
at many of the agencies and FAA. Yes, at Department of Transpor- 
tation, including FAA replacement towers where they were 3 years 
behind the high priority replacement towers because of earmarks. 

So the impact is not just on the budget because it is not a large 
amount. It is on other priorities. It is also on how Members of Con- 
gress view legislation. If they were not necessarily voting for this 
tiny, little $500,000 teapot museum in Sparta, North Carolina, for 
example, they might not necessarily support the entire piece of leg- 
islation. So there is a larger amount that is addressed by this en- 
hanced rescission authority. 

Senator Carper. OK. Thank you. Those are some points that I 
had not thought of before, and I appreciate those. 

Of all our witnesses here today, I think your organization seems 
to be the most vocal about the Federal Government’s and especially 
Congress’ lack of good management practices with respect to our 
taxpayers’ dollars. I think you said in your written testimony, “The 
Constitution does not give Congress a blank check to spend tax dol- 
lars on anything that it wants.” 

Some have criticized expedited rescission authority, saying that 
if it passes, then it will give the President license to abuse his or 
her power. Are you concerned that Presidents, future Presidents 
will abuse this authority in the same way that Congress has 
abused, allegedly abused, our authority when it comes to spending? 

Mr. ScHATZ. Well, there is a check on this. You have a 4-year 
sunset. I think the taxpayers will certainly be watching this, con- 
cerned about whether the President will trade something of value 
in return for his own priorities or maybe higher spending, saying, 
I am going to reduce this earmark unless you vote for $25 billion 
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more in spending. Those kind of things will hopefully he trans- 
parent and the opposite impact of what we would really want to 
see. 

Based on what Dr. Scheppach has said, it seems to work at the 
State level. You, of course, had that experience as governor, where 
the balance does work out pretty well. So I am not really concerned 
because there is currently an imbalance, and some of that would 
be restored under this enhanced rescission. 

Senator Carper. I mentioned one of the questions I wanted to 
ask of all of you is if you are aware of any powers that are used 
or bestowed upon, if you will, chief executives in other countries 
along these lines. Do you all have any thoughts along those lines? 
Dr. Scheppach. 

Mr. Scheppach. Yes, let me just make a couple comments. One 
is that there seems to be a growing consensus that any country 
that has an outstanding debt of 60 percent or more of GNP is defi- 
nitely getting in the risk category. 

Senator Carper. Say that number again. 

Mr. Scheppach. Any country that has a debt-to-GDP ratio of 
more than 60 percent is getting into the risky area. The Pew Foun- 
dation with an advisory group, I think funded by Peterson, came 
out with that the other day. The European Market Community has 
that. The IMF has made that recommendation. 

So, first off, I think at some point Congress needs to think about 
once you hit certain points that are risky, maybe you ought to 
change the budget process and provide emergency authority, so 
that you can help correct that. In other words, one approach is to 
say, all right, maybe you go this direction now, but if in fact you 
get over 60 percent, maybe you go to a stronger line-item veto au- 
thority or other things. That is point one. 

Number two is Germany was at this conference, and they are an 
example of a country that has completely changed their budget 
process, and at least for the first year or two they have been mak- 
ing progress in bringing that debt down. Now it is a different form 
of government, so I am not sure whether it works here or not. 

Another point I would make is that there was a person — John 
Hilley, who used to work up here. I think he may have worked for 
Majority Leader Mitchell at one time — but that perhaps you ought 
to think about changing the baseline. Coming from CBO, the base- 
line is very clear. You build in inflation on discretionary items and 
defense, and your entitlements are best estimates. 

What Mr. Hilley said was freeze everything. No inflation adjust- 
ment for discretionary spending. Freeze the COLA, no COLA. No 
increase in reimbursement rates for any of the entitlements. Then 
you set a pile of money aside, a box, and you have to decide how 
much is in that box. But everything competes for that money, 
which is then forcing entitlements to compete against discre- 
tionary. 

But I think you are at the point, in all seriousness, that you have 
to think about much more draconian types of things. 

The only other thing I will add is that we are not starting that 
at the State level. This downturn now has sent repercussions 
through States that are going to last eventually 8 to 10 years. We 
are not going to be back to the previous revenue levels of 2008 
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until 2014, and that is in nominal terms. Then the overhang of 
needs is phenomenal. 

So it is like essentially States have to understand that their rev- 
enue path in the last 2 decades has been 6 percent. It is now going 
to be 3.5 to 4 percent. So we are now, at NGA, going through the 
process of how you cut to core services on a sustainable way, and 
that is going to start. 

As you know, we are probably going to have 28 new governors 
next November, and we are going to start working with them on 
that because we are in what we call the new normal now. Every- 
thing we have had up to now gets thrown out. We are in a very 
different revenue path. We got to get looking at it as sustainable. 
Otherwise, at some point, this thing comes apart, and I do not 
think we have the fiscal policy or monetary policy tools to deal with 
it if and when it does. 

Senator Carper. Thank you very much. 

Mr. Bixby, any idea, anything out there we can learn from other 
countries in this regard? 

Mr. Bixby. Well, resuming my role as the entitlement nag, scold, 
I am actually more familiar with what they do on that front than 
on the discretionary front, and I do think that other countries are 
ahead of us on that. Countries with even older societies and more 
ambitious health care plans are realizing that they have to do some 
of the things that Mr. Scheppach was talking about. 

We do need to have more automatic controls, triggers, that sort 
of thing that are sprinkled throughout the budget process. I was 
part of a group that signed a document called “Taking Back Our 
Fiscal Future” last year, including several former CBO directors. 
What we were essentially saying is let’s take programs like Medi- 
care and Social Security and Medicaid and put them on a budget, 
which we do not have now. 

Now other countries do that sort of thing, and that is where they 
are ahead of us. That is where the game is in controlling spending. 

I do like the idea that Mr. Scheppach mentioned of combining 
these things with the debt limit in the way that if you go over a 
certain point of debt as a percentage of your economy. Say it is 60 
percent, which we are getting very close to. I think we may be 
there by the end of next year. Then it might trigger enhanced re- 
scission, where Presidents have an even greater authority to cut 
spending simply because that would be a deterrent effect on Con- 
gress. 

So I think we are going to have to look at things like that. 

I am not aware of what other individual countries are doing with 
respect to the line-item veto. I will inquire and get back to you for 
the record if I can. 

Senator Carper. OK. Yes, thank you so much. Mr. Schatz, 
please. 

Mr. Schatz. Yes, Mr. Chairman. We have met in recent years 
with a lot of organizations from other countries. They are just try- 
ing to figure out how to address their excessive spending, the debt 
that has been discussed here. 

I do not recall anyone specifically mentioning line-item veto. It 
is a recommendation, among many others, that we suggest to these 
organizations, mostly nongovernmental organizations, and some- 
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times individuals who just want to get something started in certain 
countries. We might be able to get you some more specifics based 
on the information, or at least some links to the groups that do 
exist. 

I do not want to spend a lot of time again on this issue that they 
have discussed, but we are talking about a massive amount of new 
spending — the bill that was just approved by the House and Sen- 
ate, has a 12 percent increase. It is really difficult to sit here and 
say, and even to hear Members of Congress say, we have to get 
spending under control, when they are talking about a massive 
new entitlement in health care and they just passed a 12 percent 
increase in the appropriations bills. 

Yet, the President says, we are going to have fiscal discipline. 
Members of Congress say, we are going to have fiscal discipline. 
Our question is when? 

Senator Carper. OK. Last question I would ask of each of you, 
take off your entitlement scold hat or any other hat you might be 
wearing and put on a critic or the hat of someone who is skeptical 
of what we are trying to do with the legislation that Senator Fein- 
gold, Senator McCain and the legislation that I have introduced 
with a number of my colleagues. Maybe just share with me what 
you think the most valid criticism of what we are trying to do 
might be, the most legitimate and valid criticism, and then rebut 
that for me. 

Try that. Dr. Scheppach. 

Mr. Scheppach. It is a very targeted, very mild approach. I real- 
ize due to the previous court decisions and so on, and having 
worked at CBO and we were set up by the Impoundment Act, I am 
pretty sensitive to the balance of power issues that you are dealing 
with. But it is a very mild approach, and I think it would end up 
focusing largely on these earmarks. That is a good thing, though. 

I would rather, if this is as aggressive as you can get through 
the House and Senate, then I would support it because any small 
adjustment there that even on the margin helps control it I think 
is a good thing. 

So I would say it is very mild, particularly relative to what 
States do. But having some appreciation of how difficult it is and 
the balance of power and the sensitivity in the Congress, I would 
not be a critic. I would be supportive. Move it, if you can. 

Senator Carper. Thank you. Mr. Bixby. 

Mr. Bixby. I think that the most legitimate question raised 
would be sort of the bang for the buck issue. Presidents have not 
made aggressive use of the authority they now have, and so one 
could question whether as a matter of politics a President would 
make aggressive use of the enhanced rescission authority. So it 
may be you would go through all this, and still the President would 
say, I do not want to roil the waters here. 

I think a little of that happened actually in the early President 
Bush years. You remember when Mitch Daniels was the 0MB Di- 
rector, and he came up with the nickname “the Blade” and testified 
a few times about earmarks. There was a quite pushback from the 
Hill, quite a vocal pushback. As we saw in the earlier panel. Presi- 
dent Bush actually never proposed any rescissions at all. 
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So you do have to have the President actually use the authority 
that would be given, and so one could make the argument that you 
really would go through all this and frankly not accomplish much. 

My rebuttal to that would be you need to put the mechanisms 
in place before they can be used. You have to be standing in the 
end zone before you can catch a touchdown. Now it may be that 
somebody is standing in the end zone, and they are going to drop 
the ball. There is nothing you can do about that. But you have to 
put in place the mechanisms. 

So I think that if you put in enhanced rescission, given the fiscal 
pressures that we are going to have coming, I think it is inevitable 
that a future President would make greater use of this. So you 
want to have a good process in place. That would be how I would 
handle that criticism. 

Senator Carper. Good. Thank you. 

Mr. Schatz, you get the last word on this question. 

Mr. Schatz. Thank you, Mr. Chairman, and I agree with what 
the other two witnesses have said. 

But recalling what you quoted from my remarks about the con- 
stitutional prerogative and Article I, Section VII and Members of 
Congress who view this as their absolute right, I recall one of our 
porkers of the month, in fact. Congressman John Mica of Florida 
said, this is the most important thing we do. 

How can somebody realistically say adding a teapot museum or 
a bridge to nowhere is the most important thing that we do? 

That is where I think the criticism comes from is your colleagues 
who believe that they just can do this and not worry about it be- 
cause they view it as a way to get reelected. They view it as some- 
thing that they have to do, although more and more Senators and 
Representatives are saying no to earmarks, period, because they 
understand it is just not worth the time and effort and a lot of the 
criticism that they get. 

So I think it is a matter of convincing them that this is one thing 
that should be done, and they do get a second bite at the apple. 
If their project is so worthy, then there should be a separate vote 
in the House and in the Senate, rather than sticking this in, in the 
middle of the night, air dropping it in conference, having bills that 
get approved when nobody Imows exactly what is in them. 

There is so much talk about accountability and transparency. 
The Administration has new transparency rules for agencies. This 
would be a nice way to open up what is going on, on Capitol Hill, 
and allow members to defend these wonderful projects on the floor. 

Senator Carper. Thank you. That reminds me of something I 
have said from time to time: I am not a prolific earmarker. I am 
actually a piker compared to most. To some, I should say. 

I have always said that if I cannot convince 50 of my colleagues 
to support a request that I have made, then I am in the wrong 
business, or at least I am picking the wrong projects. So I would 
welcome that challenge. 

That reminds me of the old saying, be careful what you ask for. 
[Laughter.] 

This has been terrific, and you all are great to come and share 
your thoughts, your expertise, your literally invaluable expertise 
and experience. To add up the years that you all have thought 
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about these issues, worked on these issues, focused on these issues, 
it is just a real treasure trove here of experience and wisdom. So 
we thank each of you. 

As I said earlier to the first panel, some of my colleagues will 
probably want to submit some questions in writing, and, if you 
would take the time to respond to them in a forthright manner, we 
would be grateful. 

But again, thanks for your service. Thanks for your presence 
here today. And Merry Christmas, Happy New Year. Thanks. 

With that, this hearing is adjourned. 

[Whereupon, at 4:58 p.m., the Subcommittee was adjourned.] 
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HEARING: ‘'Tools to Combat Deficits and Waste: Expedited Rescission Authority** 
Opening Statement of Senator Thomas R. Carper, Chairman 

We are holding this hearing because our nation is on a fiscal path that is not sustainable. 

America has accumulated as much new debt in the first eight years of this decade as we did 
in the first 208 years of our nation’s history. Our national debt is approaching $12 trillion, 
and this year we likely will add another $1 trillion to it. As a percentage of GDP, our national 
debt stands today at about 85 percent, a level exceeded only during World War II during the 
past 70 years. 

As our nation emerges next year from the worst recession since the Great Depression, we 
need to begin easing off the accelerator with one foot and start tapping the brakes with the 
other, as we begin to slow the growth in spending and start to grow revenues again. 

In this subcommittee, we have examined any number of ways to do this - ranging from 
closing the tax gap, to recovering improper payments, to reining in DOD cost overruns, to 
disposing much of the federal government’s surplus property. 

Today’s hearing will look at the spending side of this goal. 

Every year, Congress passes a number of spending bills. Not surprisingly, these bills 
sometimes include spending items many of us would consider wasteful, and which contribute 
unnecessarily to our rising deficit. 

While m^y in Congress and the President may want to remove this vraste, their desire to do 
so is often pitted against an array of interests intent on protecting it or by a compellii^ need 
to pass these bills in order to direct funds to urgent priorities. 

So, we accept a little waste as the cost of getting bills passed. 

Having said that, we need to find a better way to reduce wasteful spending without 
jeopardizing the funding for our top priorities. 
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One of those ways relates - at least in my view - to the President’s ability to get Congress to 
consider - or reconsider - spending cuts. 

Currently, when Congress sends a spending bill to the President, he can sign it and then 
propose that Congress consider rescinding - or reducing - spending in certain categories of 
that bill. 

The problem is that Congress is under no obligation to consider these rescissions. When 
Congress receives the rescissions, they are often dead on arrival. 

Congress tried to fix this in 1 996 by passing the Line Item Veto Act, but that ended quickly 
with the Supreme Court affirming that the bill was unconstitutional. 

I agreed with that decision. The legislation extended extraordinary power to presidents to 
veto specific spending and revenue measures within legislation unless super majorities of 
both the House and Senate voted to override a president’s action. The vetoed legislation not 
only dramatically shifted power from the legislative branch to the executive branch of our 
government, but it did so permanently. 

In this hearing, we will explore the President’s existing rescission authority and try to 
determine how successful it has been at reducing spending that most of us would consider to 
be wasteful. We will also consider several ways to change that authority in order to make it 
more effective. 

Before we turn to our witnesses, I want to take a moment to describe one legislative change 
that 21 of my colleagues and I have proposed to strengthen safeguards against wasteful 
spending that we can no longer afford in an era of trillion dollar deficits. 

We’ve introduced legislation in this Congress - S.907 - that modifies a President’s current 
rescission authority so that Congress can no longer ignore rescission proposals. We would 
have to actually vote on them. And, our bill does not make that shift of authority permanent. 
Rather, it provides for what I call four-year test drive after which the Congress and the 
President may elect to extend that authority, amend it or allow it to end. 

Under our proposal, a president’s rescissions must meet the following criteria: 

First, a president’s proposed rescissions would apply to discretionary spending, not to 
revenue measures or to entitlement spending. 

Second, rescissions may not reduce any authorized category of spending by more than 25 
percent. 

This means the President can recommend rescinding as much as 1 00 percent of funds for any 
unauthorized item - including unauthorized earmarks - but may not propose to rescind more 
than 25 percent of a spending category that is authorized. 
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In order for the cuts proposed by a president to become law, they must pass both the House 
and Senate by a simple majority vote. If the vote fails in one chamber, the proposed 
rescissions are dead. 

Lastly, the authority sunsets after four years, allowing both our legislative and our executive 
branches to test drive this new power. 

As a former governor whose state constitution gave me line-item veto powers, let me be 
clear. Neither line-item veto powers nor enhanced rescission powers alone will restore fiscal 
sanity in our federal government. 

Entitlement spending must be reined in. Revenues that are owed must be collected, and some 
new revenues may need to be collected. Programs must be run more cost effectively. There 
aren’t any silver bullets in this business, but there are a number of arrows in our quiver that 
can help. We need to figure out which ones are most likely to help, and we need to put them 
to use. 

m 
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STATEMENT OF SENATOR JOHN MCCAIN, RANKING MEMBER 

SUBCOMMITTEE ON FEDERAL FINANCIAL MANAGEMENT, GOVERNMENT 
INFORMATION, FEDERAL SERVICES AND INTERNATIONAL SECURITY 

COMMITTEE ON HOMELAND SECURITY AND GOVERNMENTAL AFFAIRS 

“Tools to Combat Deficits and Waste; Expedited Rescission Authority.” 

December 16, 2009 


Senator Carper, thank you for holding this important hearing to examine expedited rescission 
authority - a type of line-item veto authority - as a tool for bringing our fiscal house into order. 

I want to welcome our panel of witnesses this afternoon. I am glad to see my good friend 
Senator Feingold here today. He and I introduced a bill earlier this year on expedited rescission 
authority and we are fortunate that he will be sharing his insights with us today. 

Let me begin today with a little straight talk about our current fiscal predicament. Our current 
national debt is $12.1 trillion and soon we may be debating whether or not to raise the national 
debt ceiling by up to another $1.8 trillion. The federal deficit has ballooned to approximately 
$1.6 trillion. Add in unfunded entitlement spending, the current severe recession and 10 percent 
unemployment and, simply put, you have a recipe for disaster. 

Americans all over this country are hurting. People are waking up every morning wondering if 
they will lose their savings, their job, or their home. The issues we are facing as a nation require 
all of us, including Congress, to make sacrifices. As we limp towards the end of another 
appropriations cycle, however, I regret that our holiday gift to the American people is simply 
business as usual. 

Congress has once again passed appropriations bills containing thousands of earmarks costing 
the taxpayers billions of dollars. The omnibus appropriations bill the Senate just passed spends 
$450 billion, and is loaded up with 4,752 earmarks, totaling $3.7 billion. 

I am sure Americans will be pleased to learn that $2.7 million of their money is going towards 
supporting surgical operations in outer space; $800,000 for jazz at the Lincoln Center; $3.4 
million for a rural bus program in Hawaii; $1.6 million to build a tram between the Huntsville 
Botanical Garden and the Marshall Flight Center in Alabama; and $750,000 for the design and 
fabrication of exhibits to be placed in the World Food Prize Hall of Laureates in Iowa. 

This is a repeat of the $410 billion omnibus appropriations bill the President signed earlier this 
year containing approximately 9,000 earmarks. Some examples of earmarks in that bill include 
$1.7 million for pig odor research in Iowa; $6.6 million for termite research in New Orleans; 

$2.1 million for the Center for Grape Genetics in New York; $650,000 for beaver management 
in North Carolina and Mississippi; $870,000 for wolf breeding facilities in North Carolina and 
Washington; $819,000 for catfish genetics research in Alabama; and the list goes on and on. 
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Many of these projects were not authorized or competitively bid in any way. No hearings were 
held to judge whether or not these were national priorities worthy of scarce taxpayer dollars. 

Congress’s earmarking practices have grown worse, not better, just about every year I have 
served in the Senate. Members continue to elevate parochialism and patronage politics over the 
true needs and welfare of this nation. Given Congress’ failure to take action, I am disappointed 
the President has not honored his campaign pledge to work to eliminate earmarks - “go through 
the federal budget - page by page, line by line - eliminating those programs we don’t need,” as 
he said. 

Given the abysmal state of our economy, it is time for a bigger toolbox to address these 
problems, which is why we should provide the President with line-item veto authority. Earlier 
this year. Senator Feingold and I, along with Congressman Paul Ryan, introduced legislation to 
grant the President specific authority to rescind or cancel congressional earmarks, including 
earmarked spending, tax breaks, and tariff benefits. Granting the President the authority to 
propose rescissions which then must be approved by the Congress could go a long way toward 
restoring credibility to a system that encourages waste, special interest pork, and outright 
corruption. 

This not a Democratic or Republican issue - it is a good government issue. Our current 
economic situation and our vital national security concerns require that now, more than ever, we 
put an end to wasteful spending. The American people are tired of what amounts to a broken 
process and they are tired of watching their hard-earned money go down the drain. 
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Statement of Senator Robert C. Byrd 

Mr. Chairman, 

I am not a member of the Homeland Security and Governmental Affairs Committee, and 
so I thank you for the courtesy of allowing me to submit a statement for the record related 
to the line-item veto, otherwise known as enhanced or expedited rescission authority. 

The idea behind enhanced rescission authority is that we should give the President a more 
forceful hand in eliminating spending items from larger bills, based on the specious 
premise that the President knows better than the Congress how to identify waste in the 
Federal budget. 

I have long rejected this argument, knowing that the Congress can balance the budget, as 
it has done in the past, without altering the Constitution or disrupting the balance of 
powers between the Legislative and Executive branches, which the line-item veto would 
certainly do. 

In 1993, 1 delivered 14 speeches, later published as The Senate of the Roman Republic. 
Addresses on the History of Roman Constitutionalism, on the line-item veto. 

After President Clinton signed the Line-Item Veto Act of 1996, 1 joined with U.S. 
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Senators Carl Levin and Daniel Patrick Moynihan in bringing suit in Federal court against 
the Director of the Office of Management and Budget (0MB), then Franklin Raines, 
arguing that the Act authorized the President to cancel spending and revenue measures 
without observing the procedures outlined in the Presentment Clause of Article I, Section 
7. That suit, Raines v. Byrd, was dismissed by the U.S. Supreme Court for lack of 
standing, but the arguments were later validated in 1998 when the Court nullified the 
Line-Item Veto Act in Clinton v. City of New York. 

I have served with the twelve Democratic and Republican Presidents who have asked for 
line-item veto authority, and cheered as the Senate said no to all but one. And when the 
Senate erred in yielding to a President’s request for such power, I was there when the 
Supreme Court nullified the Senate’s actions. 

The Constitution is explicit and precise about the role of the President in the legislative ' 
process. Article I, Section 7 reads: “Every Bill.. .shall, before it becomes a Law, be 
presented to the President of the United States; If he approve he shall sign it, but if not he 
shall return it....” 

Enhanced rescission authority creates a third option for the President. He can sign a 
spending bill into law, and then strip the provisions he does not like. The President alone 
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would have that authority. He alone would dictate the rescission packages the Congress 
must consider under expedited procedures, and the Congress would have to lamely submit 
- voting to accept or reject the President’s proposals, without amendment. 

Enhanced rescissions would subject every Member - and the interests of their 
constituents and states - to the political, capricious, and unchecked whims of the White 
House. The President would be empowered to unravel delicately crafted legislative 
compromises. He could target spending items for certain lawmakers, or make promises 
not to target them, using his authority to intimidate and reward Members of Congress. 
Every debate between the Congress and the White House could be swayed by this new 
power of the President to influence Senators - to say nothing about how this power could 
be abused in the days and weeks before an election. 

The U.S. Senate has a responsibility to strengthen and protect the Constitutional system of 
checks and balances. It falls to the Senate, before the courts, to determine if legislation 
impermissibly disrupts the balance of power between the Executive and Legislative 
branches. We should not rely on the courts alone to determine whether a suspect bill 
passes Constitutional muster. 

In my addresses on the history of Roman Constitutionalism, I argued that “Gaius Julius 
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Caesar did not seize power in Rome. The Roman Senate thrust power on Caesar 
deliberately with forethought, with surrender, with intent to escape from responsibility.” 
Our founding fathers placed the power of the purse and the power to write legislation in 
the Congress, in order to provide a check on the centralized power of the executive. By 
handing our Constitutional responsibilities to the President, and asking that he do our 
work for us, we surrender the people’s control of the purse strings, and, with it, our most 
significant check on the Executive. 

Let us work together to find a better way to balance the budget and control waste. Let us 
do so without eroding the people’s most potent check on their Government. 
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Statement of Todd B. Tatelman 
Legislative Attorney 
Congressional Research Service 

Before 

The Committee on Homeland Security and Governmental Affairs 
Subcommittee on Federal Financial Management, Government Information, 
Federal Services, and International Security 
United State Senate 

December 16, 2009 

On 

Tools to Combat Deficits and Waste: Enhanced Rescission Authority 


Chairman Carper, Ranking Member McCain, and Members of the Subcommittee: 

My name is Todd B. Tatelman, I am a Legislative Attorney in the American Law 
Division of the Congressional Research Service at the Library of Congress. 1 thank you 
for inviting CRS to testify today regarding the Subcommittee’s consideration of enhanced 
rescission authority. Specifically, the Subcommittee has asked for a discussion of the 
constitutional basis relied upon by the Supreme Court in striking down the Line Item 
Veto Act of 1996.' In addition, you have asked for an assessment of the constitutional 
criteria that Congress must address so that potential future modifications would withstand 
judicial scrutiny. 

Line Item Veto Act of 1996 

In 1996, Congress enacted the Line Item Veto Act, which gave the President the power 
to “cancel in whole” three types of provisions already enacted into law: First, any dollar 


' Line item Veto Act of 1996, Pub. L. No. 104-130, § 692(aXl), 1 10 Stat. 1200 (1996) (codified at 2 
U.S.C. §§ 691, 692 (1994, Supp II)), 
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amount of discretionary budget authority; second, any item of new direct spending; or 
third, any limited tax benefit? 

The Line Item Veto Act imposed specific procedures for the President to follow 
whenever he exercised this cancellation authority. Pursuant to the Act, the President had 
to transmit a special message to the Congress detailing the provisions to be canceled, 
together with factual determinations required by the law to be made and the reasons for 
the cancellations, within five calendar days of the enactment of the law containing such 
provisions.^ All covered provisions of a law sought to be canceled had to be submitted 
together in that message,'' Cancellation of the specified provisions took effect on receipt 
of the special message by both Houses.’ If a disapproval bill was enacted, the 
cancellation was deemed to “be null and void” and the provisions became effective as of 
the original date of the law.® The President was prohibited from attempting to cancel a 
second time those items that were the subject of a previous special message for which 
Congress had enacted disapproval legislation.’ 

Supreme Court Decisions 

The Supreme Court heard two cases challenging the constitutionality of the Line Item 
Veto Act. First, in 1997, the Supreme Court decided Raines v. Byrd} In Raines, the 
Court held that the plaintiffs - all of whom were Members of Congress who had voted 
against the Line Item Veto Act - lacked standing because their complaint did not 
establish fiiat they had suffered an injury that was personal, particularized, and concrete.® 
Although the holding was based on the Court’s finding that plaintiffs did not satisfy the 
personal injury requirement of standing, the Court also questioned whether the plaintiffs 
could meet the second standing requirement; namely, that the injury be “fairly traceable” 
to unlawful conduct by the defendants “since the alleged cause of ... [plaintiffs’] injury is 
not ... [the executive branch defendants’] exercise of legislative power but the actions of 
their own colleagues in Congress in passing the act.”'® The majority opinion 
distinguished between a personal injury to a private right, such as the loss of salary 
presented in Powell v. McCormack } ' and an institutional or official injury. The Court 


’ See 2 U.S.C. § 691(a) (1994, Supp. U). 

’ See id at § 691a(b) 0)- 

■' Id. at § 691 a(a) (stating that “[flor each law ftom which a cancellation has been made under this 
subchapter the President shall transmit a single special message to the Congress”), 

’ Id. at § 691 Ka). 

"Id 

’W. at§69i{c). 

*521 U.S. 811 (1997). 

"id at 818-20. 

'"id at 830, n. 11. 

'' 395 U.S. 486(1969). 

Justice Souter’s concurring opinion seemed to attach less importance than the majority to the distinction 
between personal and official injury, but he nevertheless agreed with the majority that the plaintifft lacked 
standing. See id. at 831 . Justice Breyer, however, dissented, arguing that there is no absolute constitutional 
distinction between cases involving a “personal” harm and those involving an “ofticial” harm, and would 
have granted standing. See id at 841-843. Unlike the majority, which viewed injury to a legislator’s voting 
power as an official injury, Justice Stevens, in his dissenting opinion, asserted that a legislator has a 
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held that a congressional plaintiff may have standing in a suit against the Executive 
Branch if it is alleged that the plaintiff(s) have suffered either a personal injury (e.g., loss 
of a Member’s seat) or an institutional one'^ that is not “abstract and widely dispersed,” 
but rather amounts to vote nullification,''’ In Raines, the Court concluded that the 
plaintiffs’ votes were not nullified due to the continued existence of other legislative 
remedies. As the Court explained: 

They have not alleged that they voted for a specific bill, that there vrere sufficient votes to 
pass the bill, and that the bill was nonetheless deemed defeated. In the vote on the Line 
item Veto Act, their votes were given full effect. TTiey simply lost that vote. Nor can they 
allege that the Act will nullify their votes in the future in the same way that the votes of 
the Colman legislators had been nullified. In the ftmire, a majority of Senators and 
Congressman can pass or reject appropriations bills .... In addition, a majority of Senators 
and Congressman can vote to repeal the Act, or to exempt a given appropriations bill (or 
a given provision in an appropriations bill) from the Act .... Coleman thus provides little 
meaningful precedent for appellees’ argument.'* 

As a result, under Raines it appears that a congressional plaintiff is more likely to succeed 
in establishing standing where there is an allegation of a particular personal injury, as 
opposed to an injury related to either a generalized grievance about the conduct of 
government, or an injury amounting to a claim of diminished effectiveness as a 
legislator.'* While the Court in Raines seemed prepared to recognize the standing of a 
Member based on a personal injury to a private right, it nevertheless concluded that an 
injury to a legislator’s voting power is an institutional or official injury.'’ As a result of 
its conclusion that the congressional plaintiff’s lacked standing, the Court did not render a 
decision on the merits of the constitutional challenge to the Line Item Veto Act. 

Because the Court in Raines did not reach the merits of the constitutionality of the Line 
Item Veto Act, it left the dom open for a second challenge. Shortly after die Court’s 
decision in Raines, President Clinton exercised the authority afforded to him under the 
statute by cancelling a single provision in the Balanced Budget Act of 1997'* and two 
provisions of the Taxpayer Relief Act of 1997.'® Parties affected by the President’s 
decision immediately availed themselves of the provisions of the Act permitting court 
challenges. The District Court for the District of Columbia held the Line Item Veto Act 
to be unconstitutional’" and the Supreme Court, pursuant to the statute, expedited its 


personal interest in the ability to vote, and stated that deprivation of the right to vote would be a sufficient 
injury to establish standing. See id. at 837, n.2 

See Chemweth v. Clinton, 997 F, Supp. 36, 38-39 (D.D.C. 1998), tiff’d, 181 F.3d 1 12 (D.C.Cir. 1999) 
(holding that personal injury claims are more likely to result in a grant of standing, but mere institutional 
injury is sufficient under Raines); see also Planned Parenthood v. Ehlmann, 1 37 F,3d 573, 577-78 (8th Cir. 
1998)(addressing the standing of state legislators). 

'“See Raines, 52 1 U.S. at 826. Therefore, Raines did not address the question of whether Coleman would 
warrant granting standing in a suit by federal legislators even though such an action raises separation of 
powers concerns not present in Coleman. See id at 824, n.8. 

'*«flwes,521 U.S. at 289. 

See id, at 822-24; see also Moore v. U.S House of Representatives, 733 F.2d 946, 951-52 (D.C. Cir. 
1984), eert; denied, 469 U.S. 1 106 (1985). 

See Raines, 52 1 U.S. at 820-21 . 

'* Pub. L. No. 105-33 § 4722(c), 1 1 1 Stat. 251, 515 (1997). 

Pub. L. No. 105-34 §§ 968, 1 1 1 Stat. 788, 895-96, 990-93 (1997). 

-^NewYorkv. Clinton, 985 F.Supp.2d 168, 177-182(1998). 
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review?’ In Clinton v. City of New Yorkf^ the Court - after finding that the plaintiffs had 
suffered injury sufficient for Article III standing - addressed the merits of the 
constitutional challenge, holding, by a 6-3 vote, that allowing the President to cancel 
provisions of enacted law violated the Presentment Clause of the U.S. Constitution?’ 

According to the Court, what the Line Item Veto Act permitted, in both a legal and a 
practical sense, was for the President to amend an Act of Congress by unilaterally 
repealing portions of them. The Constitution, the Court held, contains no provision “that 
authorizes the President to enact, to amend, or to repeal statutes.”’'* Rather, the Court 
held that the Constitution makes clear that the only method upon which the federal 
government may enact statutes is “in accord with a single, finely wrought and 
exhaustively considered, procedure;”” namely, the procedure provided for by Article I, § 
7, passage by both houses of Congress and presentment to the President for his signature 
or veto,” To further buttress this conclusion, the Court relied on a statement from 
President George Washington, who understood the Presentment Clause as requiring that a 
President either “approve all the part of a Bill, or reject it in toto.”” In reaching this 
conclusion, the Court carefully distinguished between a constitutional veto and a line 
item veto (statutory cancellation) as provided by the statute. From the Court’s 
perspective; 

The constitutional return takes place before the bill becomes law; the statutory 
cancellation occurs after the bill b«omes law. The constitutional return is of the entire 
bill; the statutory cancellation is of only a part. Although the Constitution expressly 
authorizes the President to play a role in the process of enacting statutes, it is silent on the 
subject of unilateral Presidential action that either repeals or amends parts of duly enacted 
statutes. “ 

In sum, the Court emphasized that its decision was on the narrow grounds that the 
procedures authorized by the Line Item Veto Act are not authorized by the Constitution. 
The Court held that were the Line Item Veto Act valid, “it would authorize the President 
to create a different law - one whose text was not voted on by either House of Congress 
or presented to the President for signature.”’® The Court passed no judgment on the 


See 2 U.S.C. § 692(c). 

“ 524 U.S. 417 (1997). 

“ U.S. CON.ST., Art. I § 7, cl. 2 (stating that “Every Bill which shall have passed the House of 
Representatives and the Senate, shall, before it become a Law, be presented to the President of the United 

“ Clinton v. City of New York, 524 U.S. 417. 438 (1997). 

Id at 439-40 {cilmg INSv. Chadha, 462 U.S. 919, 951 (1983)). 

“ Specifically, the Constitution provides the President with three options: ( 1 ) sign the bill into law within 
10 days; (2) veto die bill and return it to the originating House with his objections where it may be subject 
to an override vote; or (3) allow the bill to become law without his signature by permitting the 1 0 days to 
expire. See U.S. CONST., Art. I § 7. A fourth option, specifically, the “pocket veto,” has developed for 
situations in which the Congress has adjourned prior to the expiration of the 10 day period. In these cases, 
the President can veto the legislation without returning it to the originating House and, thereby, avoid a 
potential veto override vote. See, e.g., The Pocket Veto Cases, 279 U.S. 655 (1929). 

” Id at 440 (citing 33 WRITINGS OF GF,0RGE WASHINGTON 96 (J. Fitzpatrick ed., 1940)); see also William 
H. Taft. The Presidency: Its Duties, Its Powers, Its Optortunities and Its Limitations 11(1916) 
(stating that the President “has no power to veto part of a bill and the lest become a law”). 

’* See Clinton, 524 U.S. at 439 (emphasis in original), 

® Id. at 448. 
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desirability of such a line item veto procedure, and suggested that were such a change to 
take effect it would need to be pursued via the Article V amendment process, not by 
statutory enactment?® 

Enhanced or Expedited Rescission Authority 

Since the Court’s decision in Clinton v. City of New York, there has been a hemendous 
amount of scholarly writing^' and numerous proposals offered^^ regarding potential 
mechanisms that could accomplish much, if not all, of what the intended aims of the Line 
Item Veto Act of 1996 were, but without the constitutional infirmities. For purposes of 
this analysis, CRS will focus on the most recently introduced version, S. 907, the Budget 
Enforcement Legislative Tool Act of 2009.^^ 

S. 907 proposes to amend the Congressional Budget and Impoundment Control Act of 
1 974,®*^ by permitting the President, not later than 3 days after the date of enactment of an 
appropriations act, to send to Congress a special message proposing to rescind uses of 
discretionary budget authority,®^ Such a special message shall include accompanying 
draft bill or joint resolution language for consideration by Congress.^^ Pursuant to the 
bill, no special message can propose to rescind more than 25 percent of the amount 
appropriated for any given program, project or activity.^’ The salient feature of S. 907 
appears to be that rescission requests submitted pursuant to this proposal shall be subject 
to expedited consideration in both the House and Senate. 

Such expedited procedures, sometimes referred to as “fast-track” procedures, are often 
proposed as chamber rules or enacted into law to increase the likelihood that one or both 
houses of Congress will vote in a timely way on a certain kind of measure, in this case, it 


at449. 

See, e.g., Aaron-Andrew P, Bnihl, Return of the Line Item Veto? Legalities, Practicalities, and Some 
Puzzles, 1 0 U. Pa. t. CONST. L. 447 (2008); Seema Mittal, The Constitutionality of an Expedited Rescission 
Act: The New Line Item Veto or a New Constitutional Method of Achieving Deficit Reduction?, 76 GEO, 
Wash. L. Rev. 1 25 (2008); Brent Powell, Line Item Veto, 37 Harv. J. ON LnotS. 253 (2000); Matthew 
Thomas Kline, The Line Item Veto Case and the Separation of Powers, 88 CAL. L. REV, 1 8 1 (2000); 
Elizabeth Garrett, Accountability and Restraint: The Federal Budget Process and the Line Item Veto Act, 
20 CarDOZO L. REV. 87 1 ( 1 999); H. Jefferson Powell & Jed Rubenfeld, Laying it on the Line: A Dialogue 
on Line hem Veto Powers and Separation of Powers, AT DukeL.J. 1 171 (1998); Roy E. Brownell II, The 
Unnecessary Demise of the Line Item Veto Act: The Clinton Administration 's Costly Failure to Seek 
Acknowledgement of “National Security Rescission”, AT AM. U. L. REV. 1273 (1998); Courteny Worcester, 
An Abdication of Responsibility and A Violation of a Finely Wrought Procedure: The Supreme Court 
Velos the Line Item Veto Act of 1996, 78 B.U. L. Rev. 1583 (1998); Leon Friedman, Line Hem Veto and 
Separation of Powers, 1 5 TOURO L. REV. 983 (1998). 

“See, e.g.. S, 907, 1 1 1* Cong. (2009); S. 1186, 1 10* Cong. (2007); H.R, 1998, 1 10* Cong. (2007); H.R. 
689, no* Cong. (2007); H.R. 4890, 109* Cong. (2006); S. 2381, 109* Cong. (2006); S. 3521, 109* Cong. 
(2006). 

The Budget Enforcement Legislative Tool Act of 2009, S. 907, 1 1 1* Cong, (2007), 

” Congressional Budget and Impoundment Control Act of 1974, Pub. L. No. 93-344, 88 Stat. 297 (1974) 
(codified as amended at 2 U.S.C. § 681 etseq. (2006)). 

“ See S. 907, supra note 33 at § 2(b). 

“W.at§2(bX2). 

“/4at§2(cXl). 
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appears that the intent is to increase the likelihood that Congress will actually take action 
on a President’s rescission request. Comparable to other expedited procedures, those 
proposed in S. 907 contain the following features: (1) mandatory introduction of such a 
measure, often promptly after the House and Senate receive a message that the President 
is required to submit;^* (2) a requirement for the committee to which the measure is 
referred to report it within a certain number of days;^’ (3) a provision ftrr automatic 
discharge of a committee, if the measure is not reported witWn a specified time;'"’ (4) 
privileged access for the measure to the House and Senate floor for consideration;'** (5) 
limitations on the length of time that each house can debate or consider the measure on 
the floor;'*^ and (6) prohibitions against Members proposing floor amendments to the 
measure and offering certain other motions during its consideration.'*’ 

Should a bill or joint resolution pass and be signed by the President, the funds would be 
lawfully rescinded and the President would not be legally obligated to make the fimds 
available for expenditure. In the event that a bill or joint resolution calling for rescissions 
is fails to be enacted by Congress, the bill states that the amount of discretionary budget 
authority proposed to be rescinded “shall be made available for obligation on the day 
after the date in which either House defeats the bill or joint resolution transmitted with 
the special message.”^ Finally, S. 907 contains a provision terminating the rescission 
authority and expedited procedures in 2012 with the sine die adjournment of the 1 12**’ 
Congress.^’ 

Applying the Court’s analysis in Clinton v. City of New York to S. 907, it appears 
possible to argue that expedited rescission proposals do not raise the same constitutional 
infirmities that caused the Line Item Veto Act to be held unconstitutional. As discussed 
above, the Court’s concern with the Line Item Veto was that it did not comply with the 
“finely wrought and exhaustively considered, procedure” of Article 1, § 7. Rather, the 
Line Item Veto Act permitted an unilateral alteration of enacted law by the President 
without the consideration or approval of Congress and, for that reason, was held to be 
unconstitutional. In contrast to the Line Item Veto Act, S. 907 and other similar 
expedited rescission proposals appear to fully comply with the requirements of Article 1, 

§ 7. S. 907, as discussed above, requires the President to request a rescission from 
Congress as opposed to unilaterally effect a rescission by cancelling a provision of 
validly enacted law. Moreover, Congress is required to affirmatively enact a bill or joint 
resolution approving the rescission request, and presentment to the President of said bill 
or joint re.solution for his signature is necessary before the item can legally be considered 
rescinded. This procedure arguably comports with Article I, § 7 and, therefore, would 
appear to be distinguishable from Clinton v. City of New York and would likely be upheld 
by a reviewing court. 

W at§2(dXIXA). 

U. at § 2(d)(1)(B), 

^Id. 

’"/4.at§2(dX3XA). 

«W,at§2(dX3)(B), 

Id. at § 2(e), 

■”M at § 2(f), 
at §3. 
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Other Potential Constitutional Issues 

Expedited Procedures 

In general, there do not appear to be any constitutional issues with Congress imposing on 
itself requirements to take legislative actions within a limited period of time, or with the 
institution curtailing or eliminating certain procedural and deliberative processes. That 
said, it is important to note that such internal constraints, even if placed in the text of a 
statute, are, nevertheless, exercises of Congress’s constitutionally-based authority to 
establish its own rules'*® and, therefore, can be changed at any time without having to 
enact, amend, or repeal a separate law. 

The potential issues regarding expedited procedures can best be illustrated through the 
use of a hypothetical. Assume that S. 907, or a similar proposal, is enacted into law by 
the 1 1 1* Congress. Further assume that its effective date is extended and that it remains 
in effect at the time the 121" Congress is sworn in on January 3, 2027, In addition, 
assume that the President and leadership of the 121" Congress are of different political 
parties, and that the appropriations process has been particularly contentious and 
dominated by partisan political considerations. The President, seeing an opportunity to 
force the opposition congressional leadership to take politically difficult rescission votes, 
requests a number of rescissions consistent with the authority provided him by the law. 
The congressional leadership in the House of Representatives, seeing the difficult votes 
and the potential political complications, responds by simply adopting a resolution 
discontinuing the expedited procedures of the law and either holding the rescission 
requests up in committee; thereby never permitting them to come to a vote or defeating 
them with other procedural tactics. Despite the fact that no new law, amendment to an 
existing law, or repeal of provisions of the expedited rescissions law were adopted by 
Congress and signed by the President, the actions of the House of Representatives 
described above appears to be legal and within the constitutional authority of Congress. 

The principal at issue is that one Congress cannot bind a future Congress."*’ The 
Constitution provides that, “A// legislative Powers herein granted shall be vested in a 
Congress of the United States.”"** Thus, the 1 1 1* Congress is constitutionally entitled to 
all the powers that the 1" Congress enjoyed, as is the 121” Congress. Limitations on 
procedures and other deliberative processes, while constitutionally permissible under 
Article I, § 5, must remain subject to repeal or amendment by future Congresses. 
Moreover, the fact that a rulemaking provision is adopted as part of a law and enacted 
into statute does not change the nature of the action. It is still an act of Congress’s 


* U.S. Const., Art. l, § 5, cl. 2 {stating that “Each House may determine ttie Rules of its own 
Proceedings”). 

” See, e,g., Cooper v, Gen. Dynamics, 533 F.2d 163, 169 (5th Cir.1976) (holding that one Congress cannot 
insulate a statute from amendments by future Congresses). 

U.S. CONST., Art. 1, § 1, cl. 1. 
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rulemaking power and, therefore, subject to amendment pursuant to the same procedures 
used to amend any other chamber rule. 

A recent example of exactly this principal occurred during consideration of the U.S.- 
Columbia Free Trade Agreement in the 1 10'*' Congress, i^rsuant to the Trade Act of 
2002,*“ implementing legislation for a U.S.-Colombia Free Trade Agreement (CFTA) 
was introduced in the 1 1 0* Congress on April 8, 2008.*“ As provided for by statute, trade 
agreements negotiated during a specific period of time were eligible for congressional 
consideration under “fast track,” a version of expedited procedures for trade agreements 
first adopted in the Trade Act of 1974 and subsequently renewed by the Trade Act of 
2002.*^ It was expected that the CFTA was one of the agreements that qualified for 
congressional consideration pursuant to these procedures. The leadership of the House of 
Representatives, however, took the position that the President had submitted the 
legislation to implement the agreement without adequately fulfilling the requirements of 
Trade Promotion Authority statute. As a result, on April 1 0, the House of 
Representatives voted on a House Resolution that made the expedited procedures 
inapplicable to the CFTA implementing legislation, thereby effectively preventing 
adoption of the agreement.** Thus, despite the fact that Congress had included the “fast 
track” procedttres in statute twice, the House was nevertheless able to amend its rules to 
prohibit their use in a specific situation. 

In the event that a future Congress were to take a similar action, under current Supreme 
Court Jurisprudence, it appears unlikely that there would be an eligible plaintiff to seek 
court enforcement and/or force a vote on the President’s proposed rescissions. As 
discussed above, Raines v. Byrd strongly suggests that no Member of Congress would 
have Article HI standing to pursue litigation seeking enforcement of the law.** 

Moreover, the Court has made clear that persons do not have Article III standing to sue in 
federal court when all they can claim is that they have an interest or have suffered an 
injury that is shared by all members of the public.** In addition, the fact that there may 
be taxpayer savings by congressional action on Presidential rescission requests does not 
appear to give rise to Article III standing. The Court has also held that litigants lack 
Article III standing when they attempt to sue to contest governmental action that they 
claims injures them as taxpayers.** 


See H. Rep. No. i09-S05, pt 1 at 22 (stating that “Congiess is constitutionally empowered to deactivate 
any expedited consideration procedures if either House chooses ..."); see also Brhul, supra note 31 at 467- 
470 (discussing the non-legal effect of expedited procedures). 

” Trade Act of 2002, Pub. L. No. 1 07-2 1 0, H 6 Stat. 933 (2002). 

” See H.R. 5724. lOO*^ Cong. (2008); see also S. 2830, 1 10* Cong. (2008). 

See Trade Act of 1974, Pub. L. No. 93-618, § 151, 88 Stat. 1978 (1974). 

” See H. Res. 1092, 1 10* Cong, (2008). 

See supra notes 8-17 and accotnpanying text. 

See, e,g„ Schlesinger v. Reservists Comm, to Stop the War, 418 U.S. 208, 2 1 7 (1974); see also Lance v. 
Coffinan, 127 S. Ct. 1194, 1 198 (2007) (per curiam); Lujanv. Defenders of Wildlife, 504 U.S. 555, 573-77 
(1992); Whitmore v. Arkansas, 495 U.S. 149 {i990); Allen v. Wrighl, 468 U.S. 737, 754 (1984); Valley 
Forge Christian College v. Americans United, AiA U.S. 464, 483 (l982);Umted States v. Richardson, 418 
U.S. 166, 176-77(1974), 

“ See, e.g., Massachusetts v. Mellon, 262 U.S. 447 (1923) 
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The apparent inability to seek judicial redress appears to mean that the only means of 
future enforcement of such an expedited rescission system is political. Provided that the 
political will on the part of both the President and Confess exists, the system can 
function and appears to be able to do so constitutionally. Absent the requisite political 
will, however, the system may not withstand internal institutional changes and 
challenges. 

Potential Impoundment Issue 

Anotiher issue that is worth noting with respect to some expedited rescission proposals is 
the issue of executive deferral or impoundment. Although this does not appear to be an 
issue with S. 907, some expedited rescission proposals have set no time-frame within 
which the President must send iqj a rescission proposal after a law is enacted. 
Conversely, some proposals provide that when the President does send up a rescission 
proposal he may suspend the covered provision(s) designated for up to 180 calendar 
days.^^ These proposals, when potentially combined with the existing 45-day rescission 
authority of the Congressional Budget and Impoundment Control Act,*® have led some 
critics to suggest that such deferral periods “could effectively kill various items by 
withholding funding until the end of the fiscal year on September 30, even if Congress 
had acted swiftly to reject his proposed cancellations,”*’ Supporters of these bills have 
noted that the 1 80-day period is designed to “prod action” by Congress and would only 
come into effect when Congress takes long recesses. According to an spokesperson for 
the Office of Management and Budget, were Congress to reject a rescission request prior 
to the expiration of the 1 80-day period, it was the Administration’s intention to end the 
deferral immediately.*® 

It is far from clear what a reviewing court would hold regarding the potential use of an 
expedited rescission program to effectuate an impoundment. No court has ever directly 
address the issue, and the existing separation of powers cases do not seem to provide 
adequate analogous situations from which to extrapolate a consistent rationale. Some of 
the separation of powers cases, including Clinton v. City of New York, seem to suggest 
that a rigid, formdistic approach is to be taken when core constitutional prerogatives are 
involved.** Other cases have relied on more flexible, functional approaches to separation 
of powers questions.*^ 


”SeeS. 2S8), 109* Cong. (2006); ree aho H.R. 4890, 109* Cong, (2006). 

“ Congressional Budget and Impoundment Control Act of 1 974, Pub. L, No. 93-344, 88 Stat, 297 (1974) 
(codified as amended at 2 U.S.C. § 68 1 e/ seq. (2006)). 

” See Jonathan Nicholson, “Six-Month Budget Impoundment Time With ‘Veto’ Seen Raising Issues In 
Congress,” BN A Daily Report for Executives, March 24, 2006; see also “The Constitution and the Line Item 
Veto, ” Hearing Before the House Judiciary Subcommittee on the Constitution, 1 09* Cong., (April 27, 

2006) (testimony of Cristina M. Firvida). 

See id 

See, e.g., Metropolitan Washington Airports Authority v. Citizens for the Abatement of Aircraft Noise, 

501 U.S. 252 (1991); INSv. Chadha, 463 U.S. 919 (1983); Bawsher v. Synar, 478 U.S. 714 (1986). 

® See, e.g., Commodity Futures Trading Commission v. Schor, 478 U.S. 833 (1986); Morrison v. Olson, 
487 U.S. 654 ( 1 988); see also Peter L. Strauss, Formal and Functional Approaches to Separation of 
Powers Questions A Foolish Inconsistency, 72 CORNELL L. Rev, 488 (1987). 
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Conclusion 

In sura, it appears possible to draft enhanced or expedited rescission proposals that will 
satisfy the Supreme Court’s analysis in Clinton v. City of New York. For such a proposal 
to be considered constitutional, it appears to need to comply with the sUictures of Article 
1, § 7, which requires passage by both Houses of Congress and presentment to the 
President for his signature or veto. Thus, proposals like S. 907 - which rely on expedited 
procedures for congressional consideration, but nevertheless require the passage of a bill 
or joint resolution and presentment to the President - appear to be consistent with Article 
I, § 7 and, therefore, arguably are not susceptible to the constitutional analysis that fated 
the Line Item Veto Act. 

That said, there remain constitutional questions related to enhanced or expedited 
rescission authority. Among these include the lack of authority to legally bind future 
congresses to act on Presidential rescission requests, as well as the possibility that if the 
proposal provides for extended periods of executive deferral or impoundment they may 
be interpreted to be a violation of the doctrine of separation of powers. As with many 
issues, specific constitutional analysis would need to be done tvith respect to enhanced or 
expedited rescission proposals on a case-by-case basis and may differ depending on the 
specifics of a given proposal. 
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Why GAO Did This Study 

■nie tmpoundm^t Control Act of 
1974 (ICA) was enacted to tighten 
congressional ccntiol over 
presidential impoundments and 
establish a procedure under which 
Confess could comiider Qie merits 
of rescissions proposed by the 
PresidenL Under the ICA the 
ftosident in^ pit^ose a n?»tis^on 
when he wishes to withlvold funds 
from obligation i^nnanently or 
submit a deferral when the 
withholdij^ of frmds is temporary. 
Funds propo^ for r^cis^on may 
be wittoeld from obii^tion for 45 
days of continuous congressional 
s^sion. If Congress do^ not 
^prove the resd^on during this 
period, the Preadent must release 
the hands on the 46th day. The ICA 
also provide a s|:^al discharge 
procedure permitting 20 percent of 
the members of either house to 
force a floor vote on any 
prei^dential rescission prc^oaal. 

In March 20(^, at Hie request of tlie 
Chaimum and Vice Chairman, 
Committee on A4^ropriations, U.S. 
Senate, we prei^^ statistic^ data 
coiKerning rescissions proposed 
and enacted since the passage of 
the ICA in 1974 As requested by 
the aibcomnUttee, this testimony 
discusses the itsc and impact of the 
rescission procedures under tlie 
ICA and includes the statistical 
data w'e prepared earlier this year. 


IMPOUNDMENT CONTROL ACT 
Use and Impact of Rescission Procedures 


What GAO Found 

Since 1974, presidents have submitted rescission proposals totaling $76 
billion, of which Congress accepted and rescinded $25 billion. Both 
Republican and Democratic presidents have submitted n^cission proposals 
since the enactment of the ICA in 1974. The number and dollar values 
proposed have varied widely with each administration. For example, the 
Reagan administration proposed the highest number (245 in 198^ and the 
hipest dollar value ($16.4 billion in 1981). On the other hand, President 
George W. Bush did not submit any proposals under the ICA in October 2005, 
however, Prudent Bush sent a letter to Congress proposing the 
"cancellation" and rescission of budget authority. 'Hie OMce of Management 
and Budget stiUed that the letter was not a special me^i^e proposing 
rescissions under the ICA Nevertheless, 7 agencies withheld budget authority 
from 12 programs in anticipation of congressional enactment of the proposals 
the President made in his letter. Since the President hm! not transmitted a 
special message to Congress under the ICA, we found that the 7 agencies 
withheld budget authority In violation of the ICA 

Since 1974, Congress has approved about 39 percent of presidential rescission 
propr^s, totaling about 33 percent of the budget authority proposed for 
rescission. The approval rate varies by administration. In the Clinton 
administration, Congress app^o^^d about 67 percent of the rescission 
proposals, covering 54 percent of the budget authority proposed for 
rescission. In the George H.W, Bush administration, Congress approved about 
20 percent of the proposals, covering 18 percent of the budget authority 
proposed for rescission. 

Congress, on its own initiative, has made increasing use of rescissions as a 
tool to revise enacted budget autiiority. Overall, since 1974, congressionaily 
initiated resdsrions total about $197 billion. Tto amoimt exceeds the 
approximately $76 billion proposed by all presidents since 1974. While these 
statistics highlight Congress’ increasing use of rescissions, the amounts 
rescinded, relative to the entire federal budget, make clear that rescissions 
have not been a mt^or tool to reduce spem^ng. This Is in part because 
discretionary budget authority— the oi^ spending for wlUch rescisirions can 
be proposed— constitutes approximately 40 percent of federal spending. 


View GAO-1 0-320T or key cornponenis. 

For more Infomafion, cwitact Susan A. 

PoHng at (202) 512*2667 or 
poBngs® gao.gov. 

— — -UnBft States Qownmwtt AcceuntaWIfty Ofllee 


VerDate Nov 24 2008 1 1:36 Nov 02, 2010 Jkt056154 PO 00000 Frm 00061 Fmt6601 Sfmt 6601 P:\DOCS\56154.TXT SAFFAIRS PsN: PAT 


ph44585 on D330-44585-7600 with DISTILLER 


58 


Mr, Chairman and Members of the Committee: 

I am pleased to be here today to discuss the Government Account^ility 
Office’s role in the congressional rescission process and to provide some 
perspective on the use and impact of rescissions. 

The Impoundment Control Act of 1974 (ICA) was enacted to tighten 
congressional control over presidential impoimdments and establish a 
procedure under which Coi^ress could consider the merits of 
impoundments proposed by the President Under the ICA, the President 
may propose a rescission when he wishes to withhold ftmds Irom 
obligation permanently or submit a deferral when the withholding of funds 
is temporary. Funds proposed for rescission be withheld from 
obligation for 45 days of continuous congressional session. If Congress 
does not approve the rescission during this period, the President must 
release the funds on the 46th day. Ihe ICA also provides a special 
discharge procedure permitting 20 percent of the members of either house 
to force a floor vote on any presidential rescission proposal. 

Rescissions under the ICA have not Mstorically served as a significant 
spending reduction tool. Since enactment of the ICA in 1974, presidents 
have proposed 1,178 rescissions totaling $76 billion. Congress has 
accepted 461 of those proposals (39%), totaling $25 billion (33%). During 
this period, Congress has initiated $197.1 billion in rescissions to revise 
spending decisions. 


The Comptroller 
General’s Role 


As this committee knows, the President is required to send a copy of the 
special message proposing rescissions or deferrals to the Comptroller 
General on the same day It is sent to Congress. Under the ICA, the 
Comptroller General is required to review each special message and report 
his findings to Congress as soon as practicable. We review each message 
to verify the facts surrounding, as well as the justification for, and the 
estimated program effect of, the proposed impoundment We do this by 
talking with program officials, reviewing the latest agency budget 
documents, and discu^ing the proposed rescission with Ofifice of 
Management and Budget (0MB) officials. We also review each message to 
ensure that it is not misclassified, such as a resdsMon proposal reported 
as a deferral. We report our findings on each fecial message to Congress, 
typically within 25 working days after receipt of the President’s message. 

The ICA also requires the Comptroller General to report to Congress any 
impoundment which the President has failed to report. Obviously, it would 


pii«« 1 
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be impractical to attempt to continuously review every account of the 
government, but we have found that this is unnecessary. When an 
unrepoited wthholding takes place, concerned Members or Committee 
of Congress, intended recipients, or our auditors typically bring it to our 
attention. In fact, we last reported ti\at an ag^cy had withheld funds from 
obligation in August of 2006 after the Senate Committee on Appropriations 
requested that we undertake an a^essment of whether ex^utive branch 
agencies had withheld funds that had been proposed for cancellation In 
President Bush’s Budget for Fiscal Year 2007. 

After the President submits an impoundment message to Congress, we are 
responsible for monitoring the status of affected funds. For example, we 
monitor deferred budget authority to ensure that the funds are released in 
time to allow for prudent obligation. Well before the expiration of deferred 
appropriations, we Initiate inquiries at 0MB to verify tiiat the ftmds will 
not be permitted to expire. If it appears that funds may expire, we report 
the deferral to Congress as a dc facto rescission. We also monitor the 45- 
day statutory time limit associated with proposed rescissions to ensure 
that funds are released promptly following concessional disapproval or 
the expiration of the 46^ay time limit If the funds are not promptly 
released after the expiration of the 45-day period, the Comptroller General 
is empowered to bring a civil action in tli United States DUfrict Court for 
the District of Columbia to require release of the budget authority. Prior to 
bringing suit, the Comptroller General must report to the Speaker of the 
House of Representatives and the President of the Senate the 
circumstances giving rise to the need to bring suit. We may not initiate a 
suit until the passage of 25 days of continuous session of Congress. 

During the initial years of the ICA, we filed 25-day reports on several 
occasions and filed suit on one occasion. In each case, the funds were 
released. In recent years, it has not been necessary to resort to these 
procedures. 

Finally, we provide statistical summaries and analyses on the 
impoundment process, as an adjunct to the above roles. In the past, we 
informally provided a variety of data to Congress. As the level of interest in 
this area has increased, we have prepared and periodically submitted to 
Congress formal summaries of the number and dollar amounts of the 
President’s proposed and enacted rescissions, and of congressionaliy 
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initi^ed r^cisaons.* Attachment I summarizes ail proposed and enacted 
rescissions since 1974. 

Mr, Chairman, I would now like to turn to our rescission data to provide 
some perspective on the use of rescissions by both the President and 
Congress since ICA was enacted. 


US6 End Impact of the Republican and Democratic presidents have submitted rescission 

. . ^ proposals. As shown in Figure I, the number and dollar values proposed 

KCSCiSSlOn Process have varied widely with each administration. For example, the Reagan 

administration proposed the highest number (245 in 1985} and Mghest 
dollar value ($15.4 billion in 1981). On tire other hand, President George W. 
Bush did not submit any proposals for rescission under tt\e ICA. 


‘ 6^10950.2, Mar. 12. 2009. 
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Admtriistrallon 



Un«4]u»t*d for inflstfon (in bffiions) 

Propossd rescissions enacted 
HOI Rescissions proposed by the President 

SouiCQ' OSO anBlysis 

Although President George W. Bush submitted no special messages to 
Congress under the ICA, he did transmit communications to Congress that 
proposed the “cancellation” and rescission of budget authori^. For 
example, in October 2(X)5, the President sent a letter to Congr^ 
proposing the “canceUation” and rescission of $2.3 billion from 53 different 
programs. Seven agencies withheld budget authority from obligation from 
12 programs in anticipation of congressional enactment of the proposals 
the President made in his letter. When we asked 0MB about the 

Page 4 <5AO-10-32(n' 
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Pi^ident’s letter and the proposed cancellations, 0MB e:q}]amed that the 
letter was not a special message under the ICA. Since the Prudent 
not traiamitted a special message to Congress tmder the ICA, we found 
that the 7 agencies withheld budget authority in violation of the IGA.* 
President Bush made similar proposals for “cancellations" and resci^ions 
in his budgets for fiscal years 2007 and 2(K)8, which were not ^dal 
messages under the ICA. For his budget proposal for fiscal year 2007, the 
President requested the “cancellation" or rescission of previously 
B]:^iopriated fimds from 40 programs, administered by 13 agencies. This 
time only one agency withheld funds from obligation in violation of the 
ICA and released the funds after our inquiry.'* 

Since 1974, Con^ss has approved ^out 39 percent of presidential 
resci^on prop<»als, totaling about 33 percent of the budget authority 
proposed for rescission. The approval rate varies by administration. In the 
Clinton administration, Congress approved about 67 percent of the 
proposals, covering 64 percent of the budget authority proposed for 
rescission. In the George H.W. Bush administration, Congr^ ^proved 
about 20 percent of the proposals, covering 18 percent of the budget 
authority proposed for rescission. The con^ar^le numbers for the 
Reagan administration were about 36 percent of both the rescissions 
proposed and the associated budget authority. In the Carter 
administration, the comparable numbers were 56 percent of the 
rescissions proposed and 46 percent of frie budget authority. 

Congress, on its own initiative, has made Increasing use of r^issions as a 
tool to revise enacted budget authority.^ As shown in Figure 2, Congress 
has not merely reacted to presidential proposals, but also has initiated its 
own resctsslor^s. Overall, since 1974, cor^essionally initiated rescissions 
total about $197 billion. This amount exceeds the approximately $76 
billion proposed by all presidents since 1974.^ 


* &507i22, Mar. 2, 2006. 

'*B«30801I,Aug. 4. 2006. 

*ntcsc congreaaon^ initiated “rescissions" arc independent of the Impoundment Contto! 
Acton974. 

*TTk!sc estimates do not include rescissions of an indefinite amount of bu«^et authoii^, 
that is, rescissions that do not cancel a ^ccific dollar value at the Ume of enactment. 
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Rgure 2 ; Propos«d Versus Enacted R^tcfssions 1974'2tXKt 

UnadjusM for inftstton (in t^llior^) 

35 



Fiscal yssrs 

Rssds^ns initiatsd by Congrsss 
..... nescissions proposed by the President 

Proposed rescissions enacted 

Segrcs: QAO ansVes 


These data suggest an evolution in the use of rescissions as a budgetary 
tool. In 1974, at the time of enactment of the Impoundment Control Act, 
the rescission procedure was envisioned as a mechanism to accommodate 
a President's desire to impound hinds by providing for congi^sional 
review and jqiproval of presidential rescission proposals. Congress, of 
course, can always rescind enacted budget authority on its own initiative, 
either to reduce spending or to adjust spending priorities. Over time, tbe 
share of total rescissions enacted each year which were originally 
proposed by the President has fallen and the share originating in Congress 
has increased. Attachments I and 11 provide rescissions data by year and 
by presidential administration. 
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In the 11 years prior to the enactment of the Bi^anced Budget and 
Emergent^ Deficit Control Act of i^, Congress enacted approxim^ely 
$18.6 billion (or about $1.7 billion/year) of the $38 bUUon proposed for 
rescission by the President, while enacting ^projdmately $11,2 billion (or 
$1 bUlion/year) in congressionally initiated rescissions. From 1985 through 
1990, the years under the Balanced Budget Act, Congress enacted 
approxunately $356 million (or $59 million/year) of the $18.5 billion 
proposed for rescission by the President, while enacting approximately 
$29.7 billion (or about $6 bOlion/yem’) in congressionally initiated 
rescissions. 1991 through 2002 under the Budget Enforcement Act of 
1990, Congress enacted approximate^ $6 billion (or about $498 
million/year) of the $19.4 billion proposed for rescission by the President, 
while enacting ^proximately $82.5 billion (or about $6.8 bilUon/year) in 
congressionally initi^d rescissions. Since the expiration of the Budget 
Erdbrcement Act, there have been no resci^ions propc^ed by presidents 
but Congress enacted approximately $73.6 billion (or about $12.3 
billion/year) In congressionally initiated rescissions. 

While these statistics highlight Congress’s increasing xise of resd^ions, 
the amounts r^dnded, relative to the entire federal budget, make dear 
that rescissions have not been a m^or tool to reduce spending, Under the 
ICA, the President can propose rescissions ordy for funding provided by 
armual appropriations or suppiementals — referred to as discretionary 
spending. As this Committee knows, under the Budget Enforcement Act, 
this category was constrained by statutory caps. Today it is limited by the 
totals set in the Budget Resolution. It is important to recognize, however, 
that this pending represents less than 40 percent of the budget. Spending 
growth is driven by the remaining part of the budget, which is spent on 
such programs as Social Security, Medicare, and Medicaid. These 
“mandatory programs” and interest on the debt represent about 60 percent 
of the budget Under the ICA, the President cannot propose rescissiora in 
mandatory spending. 


Expedited Rescission ^ ^ ^ rescissions are unimportant. Certainly, the 

^ President’s rescission proposals can foster debate between President 

Proposals and Congress over fimding priorities and cuts in specific programs. To 

enhance accountability and fiirther public debate over ^pending priorities, 
there have been a number of proposals presented in Congress over the 
years for an e^epedited rescission process. Although the details of the 
proposals vary, expedited rescission proposals are designed to ensure 
r^id and formal congre^onal consideration of rescissions proposed by 
the President. An essential element of an expedited resci^on procedure 
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is a prompt up^r-down vote in the Congress on the Prudent’s proposals 
to reduce enacted spending authority. Since budget authority is not 
canceled unless a tew rescinding existing budget authority is en^ited in 
accordance with Article I, section 7 of the U S. Constitution, an expedited 
rescission process does not present the constitutional i^u^ that led the 
Supreme Court to strike down the Line Item Veto Act. (Clinton v. CUy of 
Nejv York, 524 U.S. 417 (1998).) 

The necessity for, and the form of, an expedited resci^ion process are, of 
course, a matter for Congress to decide. I should like to raise a few 
logistical concerns. As noted earlier, most expedited rescission proposals 
r^uire a prompt vote within a fixed period of time — ^for example, within 
10 days of the introduction of a bill containing the President's proposal. 
Any fixed time frame cedes some control over the congressional calendar 
to the President In addition, a time frame such as 10 d^s would limit our 
ability to support congressional review of the President's proposed 
rescissions. 


Conclusion 


In summary, Mr. Chairman, we believe that 35 years of experience show 
that the rescission process as designed has been used by presid^ts to 
advance their own priorities for spending cuts. But resci^ons have also 
been increasingly used by Congress as a vehicle to express its own view of 
changing priorities, e^dally in an era of tight discretionary spending 
caps. As Congre^ has come to enact greater reductions in bu^et 
authori^ than those proposed by presidents, the debate has shifted from 
deciding whether to cut to deddng where to cut 


Thank you, Mr. Chairman. This concludes my prepared remarks. I would 
be h^py to answer any questions you may have. 


Pages 


GAO-10-820T 


VerDate Nov 24 2008 1 1:36 Nov 02, 2010 Jkt056154 PO 00000 Frm 00069 Fmt6601 Sfmt 6601 P:\DOCS\56154.TXT SAFFAIRS PsN: PAT 



ph44585 on D330-44585-7600 with DISTILLER 


66 


Attachment I 


Summary of Pr<^>os8d and Enacted ResdaaNma, Rani Yeara 1974'20(% (Ail ta^iattva Action TYtrou^ Oe»H)er 1, 2008) 


Ft»»lye»r 

Rndssions 

by 

president 

Ddtar amount 
fH’^wsedby 
president fffi* 
resdssion 

^opoarris 

ecceptedby 

Conpresa 

Ddtar amount of 
prepoaais 
enaetodby 
Congreta 

Rasdsstont 
inidatad by 
Congrasa 

Odier amMint of 
resdsdons InidMrd 
byCongrem 

Total 

reselssiww 

enacted 

Tdtai (tollsr urrount d 
budget mrdioHty 
rescinded 

20<»‘ 

0 

so 

0 

SO 


$12401.184.028 

im 

$12401, 184, (S8 

20 or 

0 


0 

SO 

56 

$6.0^.711 ,005 

56 

$8,035,71 1,0<» 

2£»6‘ 

0 

so 

0 

so 

89 

$33,361,184,156 

89 

$33461.184,156 

2005 

0 

so 

0 

SO 

76 

$6,351,133.4^ 

76 

$6,351,133,488 

»}04 

0 

$0 

0 

$0 

49 

$10,515,464,056 

49 

S10,515,464.C»6 

2003 

0 

$0 

0 

$0 

47 

$3,123,436,524 

47 

$3,123,436,524 

2002 

0 

so 

0 

$0 

78 

$4.^1.092,342 

78 

$4,621,092,342 

2001 

0 

so 

0 

SO 

67 

$5,148,137,497 

67 

$5,148,137,497 

2000 

3 

$128,000,000 

0 

SO 

61 

$3,757,774,500 

61 

$3,757,774,500 

1999 

3 

$35,040,000 

2 

$16,800,000 

105 

$5,081,426,930 

107 

$5.098428,930 

1998 

29 

S2S.260.000 

21 

$17,276,000 

43 

$4,180,814434 

64 

$4,198,090,234 

1997 

10 

$407,111,000 

6 

$2^,111.000 

96 

$7,381,253,000 

102 

$7,666,364,000 

1998 

24 

S1,4».9CIO.OOO 

8 

$963,400,000 

104 

$4,974,852,131 

112 

$5,938.^2.131 

19^ 

29 

$1,199,624,000 

2S 

S646.398.e05 

248 

$18,858,380,121 

273 

$19,713,768,926 

1994 

es 

$3,172,180,000 

*5 

$1,293,478,546 

81 

$2474,416.284 

126 

$3.667494,830 

1B93 

7 

$358,000,000 

4 

S206.280.000 

74 

$2405,336,643 

78 

$2.411486.643 

1992 

128 

$7,879,473,690 

26 

$2,067,646,000 

I31 

$22428.953.054 

167 

$24494.499,054 

1991 

30 

S4.8S9.2S1.000 

8 

$286,419,000 

26 

$1,420,467,000 

34* 

$1,706466,000 

1990 

11 

S5S4,2&d.000 

0 

$0 

71 

$2,304,986,000 

71 

$2.3O4.9M.000 

SubtstsI: 

1990-2008 

33S 

$20,0«,297,690 

14$ 

$9481,669,351 

1.6» 

$1Se,434, 002,973 

1,771 

$164,415,672424 

Sia»otai: 

1974-1989 

843 

tes,9eo.(»2,ooo 

31$ 

$19425.035.366 

254 

$38457419,022 

$70 

$57462454,388 

Orand Total: 
1974-20M 


978,022,349.890 

481 

$29,006,704,717 

1,880 

8197491421,995 

2441 

S222.097,928.712’ 


'The President proposed 'cenceHattorts’ and rescissions ^ Ns Oudget for fiscal years 2007 »id 2008 
but did niM submK a spedal m^sage und^ the impomdment Control Act. These were not resds^n 
prc^josals under the Impoun^nenl Cwrtrol Act. For more informalioit, see B-30801 1 . Aug. 4, 201^. 
•The President sent a letter to Congress in Octcrfser 2005 proposir>g the “cwrceRation* and resdssiwi 
of S2.3 bilRon from 53 dlHerent programs. The letter was not a resdssion pn^sai under the 
lmpoundmer« Control Act. For rrwr© Information, see B-307122, Mar. 2, 2006. 

The Military Consttuchon Appropriations Act of 1991 approved certain resdssiws profxjsed by the 
Presidenl in 1 990 (41 days after the funds were released) for obligaHon under Ute Impoundment 
Control Act. Presktenlfa) resdsdtm proposals R90-4. R90-5. and R90-10 tdating about $41 million 
were not approved. 
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Fiscal 

Res^i^ns 

proposed 

bypreskkNit 

OtNIar amoimt 
|Mt>posedby 
pre^denttof 
rescisaion 

Proposals 

aco^ited 

by 

Congress 

DoUar amount 
proposals 
enacMby 
Congress 

Rescissions 
initiated by 
Congress 

Dollar amourd of 
rmcissions 
inidided by 
Congress 

Total 

rssctestons 

eitacted 

Total d^iar 
ammmt td budget 
authority 
rescinded 

19^ 

6 

$143,100,000 

1 

$2,053,000 

11 

$325,913,000 

12 

$327,966,000 

1988 

0 


0 

SO 

61 

$3,888,663,000 

61 

$3,888,^,000 

1987 

73 

$5,835,800,000 

2 

$36,000,000 

52 

$12,359,390,675 

54 

$12.395.3S).675 

1986 

83 

$10,126,900,000 

4 

$143,210,000 

7 

$5,409,410,000 

11 

$5.^2,620.000 

1985 

245 

$1,856,087,000 

98 

$173,699,000 

12 

$5,458,621,000 

110 

$5,632,^.000 

1984 

9 

$636,400,000 

3 

$55,375,000 

7 

$2,186,689,000 

10 

$2,244,064,000 

1983 

ai 

$1,569,000,000 

0 

$0 

11 

$310,605,000 

11 

$310,605,000 

1962 

32 

$7,907,400,000 

5 

$4,3^,486.000 

5 

$48,432,000 

10 

$4,413,918,000 

1981 

133 

$15,361,900,000 

101* 

$10,860,935,550 

43 

$3,736,490,800 

144 

$14,617,426,150 

1980 

59 

$1,618,100,000 

34 

$777,696,446 

33 

$3,238,206,100 

67 

$4,015,902,646 

1979 

11 

$908,700,000 

9 

$723,6(».000 

1 

$47,500,000 

10 

$771,109,000 

1978 

12 

$1,290,100,000 

5 

$518,^.000 

4 

$67,164,000 

9 

$585,819,000 

1977 

20 

$1,926,930,000 

9 

$813.690.a}0 

3 

$172,722,943 

12 

$9^,412,943 

1976 

30 

$3,582,000,000 

7 

$148,331,000 

0 

so 

7 

$148,331,000 

1975 

87 

$2,722,000,000 

38 

$366,295,370 

1 

$4,989,704 

39 

$391^95.074 

1974 

2 

$495,635,000 

0 

$0 

3 

$1,400,412,000 

3 

$1,400,412,000 

Suttotel; 

843 

$55,960,052,000 

316 

$19,025,038,366 

254 

$38,657,219,022 

sro 

$57,662,254,368* 


1974 - 

1989 


total eatimma of budget autiiortty rescinded is \s>derstated. This table does not include 
rescissions which eiiir^te an indefinite amount of budget authority. 

*Thirty-three rescissions propo»d by Presidwn Carter ar>d totaling over $1 . 1 biil^ are not included 
in this table. These rescission proposals were cor>veited to deferrals by President Reagan in his Fifth 
Special Message tor Rscai Year I98t dated February 13. 1981. 
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Attachment II 


Rescis^ns by Pr<»kteniial Adn^nistrabon Urider the imimundment ContnHf Act 



Rescissions {m^rosed lay 
President G.W. Bui^ 


Presidential proposals M>cepted by 
Congress 

Rescissions initiated by Ctmgiess 
during G.W. Bush Ackninistration 

Fiscal 

year 

Number Dollar amount 

Number 

acMpted 

Dollar 

amount 

Percent 

accc^d 

Number 

Dollar amount 

2008* 

0 

$0 

0 

SO 

0 

126 

$12,201,184,028 

2 oor 

0 

so 

0 

$0 

0 

56 

$8,035,711,005 

2006" 

0 

$0 

0 

$0 

0 

89 

$33,361,184,156 

2005 

0 

$0 

0 

so 

0 

76 

$6,351,133,468 

2CK>4 

0 

$0 

0 

so 

0 

49 

$10,515,464,056 

2CK)3 

0 

$0 

0 

$0 

0 

47 

$3,123,436,624 

2002 

0 

$0 

0 

so 

0 

76 

$4,621,092,342 

2001 

0 

$0 

0 

$0 

0 

0* 

$0 

Total 

0 

$0 

0 

so 

0 

519 

$78,209,205,579 


The President proposed "cartceilations” and rescissions in his budgets ftsc^ yearn 2007 and 2003 
but did not submit a special message under C>e impcHjndment Ccnirol Act 
The Pre^dent sent a let^r to Congress In October 200S proved the “canc^s^' and resds^on 
of $2.3 billion from S3 difference programs. Ihe tetter not a rescission proposal imder ^e 
Impourtdment Control Act. For more Iniormatiwi. see B-30712, Mar. 2, 2006. 

*AB appropi^ffctis were completed by CcHigress prior to the end of cel^dar year 2000. Thus, no 
rescisstorts were Initiated by Congress during the remainder of fiscal year 2001, which coincided with 
the President's first eight months In office. 


Rescleslons inttiated by 

Rescissions proposed by Presidential proposals accepted by Congress during Clinton 

President Clinton Congress Administration 


Ftscai 

year 

Number 

Dollar amount 

Number 

accepted 

Ooifar amount 

Percent 

accepted 

Number 

Dollar amount 

2001 

0 

$0 

0 

$0 

0 

67 

$5,148,137,497 

2000 

3 

$128,000,000 

0 

0 

0 

61 

$3,757,774,500 

1999 

3 

$35,040,000 

2 

$16,800,000 

67 

105 

$5,081,426,930 

1998 

25 

$25,260,000 

21 

$17,276,000 

84 

43 

$4,180,814,234 

1997 

10 

$407,111,000 

6 

$285,111,000 

60 

96 

$7,381,253,000 

1996 

24 

$1,425,900,000 

8 

$963,400,000 

33 

104 

$4,974,852,131 

1995 

29 

$1,199,^4,000 

25 

$845,388,805 

86 

248 

$18,868,380,121 

1994 

65 

$3,172,180,000 

45 

$1,293,478,546 

69 

81 

$2,374,416,284 

1993 

7 

$356,000,000 

4 

$206,250,000 

57 

6B 

$1,962,511,000 

Total 

166 

$6,749,315,000 

111 

$3,627,704,351 

67 

871 

$53,729,565,697 
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Roscissions pn^sed by 
President G.H.W. Bush 

Presidential proposals accepted by 
Congress 

Reroistrions initiated by Ccmgress 
during G.H.W. Bush 
Ac^inishation 


Number 

Dollar amount 

Number 

ac^t^ed 

Dolier amount 

Percent 

Bcc^ed 

Numter 

Dollar amount 

1993 

0 

$0 

0 

SO 

0 

8 

$242,825,643 

1992 

128 

$7,879,473,690 

28 

$2,067,546,000 

20 

131 

$22,526,953,054 

1991 

30 

$4,859,251,000 

8 

$286,419,000 

27 

26 

$1,420,467,000 

1990 

11 

$554,258,000 

0 

$0 

0 

71 

$2,304, 986.0(K) 

1989 

0 

$0 

0 

$0 

0 

11 

$325,913,000 

Total 

1S9 

$13,292,982,690 

34 

$2,353,965,000 

20 

247 

$26,821,144,697 



Rescissions proposed by 
President Reagan 

Pre^dentiai proposals accepted by 
Congress 

Rescissions initlared by 
Congre^ during Rragan 
Administration 

Rscai 

^r 

Number 

Dollar amount 

Number 

accepted 

Dollar amount 

Percent 

accepted 

Number 

Dollar amount 

1989 

6 

$143,100,000 

1 

$2,053,000 

17 

0 

SO 

1983 

0 

$0 

0 

$0 

0 

61 

$3,888,663,000 

1987 

73 

$5,835,800,000 

2 

$36,000,000 

3 

52 

$12,359,380,675 

1986 

83 


4 

$143,210,000 

5 

7 

$5,409,410,000 

1985 

245 

$1,866,087,000 

98 

$173,699,000 

40 

12 

$5,458,621,000 

1984 

9 

$636,400,000 

3 


33 

7 

$2,188,689,000 

1983 

21 

$1,569,000,000 

0 

$0 

0 

11 

$310,605,000 

1S82 

32 

$7,907,400,000 

5 

$4,365,486,000 

16 

5 

$48,432,000 

1981 

133 

$15,361 ,900,000 

101 

$10,880,935,550 

76 

43 

$3,736,490,600 

Totel 

602 

$48,436,587,000 

214 

$16,656.758360 

36 

196 

$33,400,301,275 
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ResciMions initiated tiy 

R{K9H:is^on8 propo^ Presidential proposals accepted by Congnm during Carter 

President Carter Congress Administration 


Fiscal 

year 

Number 

Dollar aiTKmnt 

Number 

acc^ited 

Dollar amount 

Pweent 

accepted 

Number 

Dollar amount 

1981 

33 

$1,1-^,364,000 

0 

$0 

0 

0 

SO 

1980 

59 

$1,618,100,000 

34 

$777,696,446 

58 

33 

$3,238,206,100 

1979 

11 


9 

$723,609,000 

82 

1 

$47,500,000 

1978 

12 

$1,290,100,000 

5 

$518,655,000 

42 

4 

$67,164,000 

1977 

7 

$791,552.0)0 

2 

$96,090,000 

29 

3 

$172,722,943 

Total 

122 

S5.750.816.Q00 

50 

$2,116,050,446 

41 

41 

$3,525,593,043 


Note: The 33 rescissions proposed by Prestdertt Carter were coiwerteci to deferrals by President 
Reagan in his Fifth ^MCiai Message of Fiscal Year 1981, dated February 13, 1981. 



Rescissions proposed by 
President Ford 

Presidential proposals accepted by 
Congress 

Rescissions initiated by Congress 
during Ford Administration 

Rscat 

year 

Number 

Dollar amount 

Number 

accepted 

Dollar amount 

Percent 

accepted 

Number 

Doiiar amount 

1977 

13 

$1,135,378,000 

7 

$717,600,000 

54 

0 

$0 

1976 

50 

$3,582,000,000 

7 

$148,331,000 

14 

0 

$0 

197S 

87 

$2,722,000,000 

38 

$386,295,370 

44 

1 

$4,999,704 

1974 

2 

$495,635,000 

0 

$0 

0 

3 

$1,400,412,000 

Total 

152 

$7,935,013,000 

52 

$1,252,226,370 

34 

4 

$1,405,411,704 
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Mr. Chairman and members of the Subcommittee, 1 am pleased to appear before you today on behalf of 
the nation’s governors on the issue of state line item veto rules. 

Economic Risks Associated wit h Increasing Debt 

The timing of this hearing is interesting as just last vreek I was on a panel at the 2009 Caplin Conference 
on the World Economy “Governing through Debt and Deficif’ hosted by the Miller Center of Public 
Affairs at the Univereity of Virginia. The bottom line of this conference was that most countries around 
the world have taken on huge amounts of new debt due not only to the long-term trend toward additional 
public debt, but due to the recent financial crisis. This has led many nations to reevaluate their budget 
rules to eliminate the bias for more spending and in fact to find additional ways to limit spending over the 
long-run. This is obviously also true of the United States, who is currently running an all-time high deficit 
for this fiscal year of $I .4 trillion and now has an outstanding debt of well over $12 trillion with much of 
it held by foreign governments, many that are not particularly friendly to the U.S, The risk of this 
situation and ultimately to economic growth and the real income of United States citizens is huge. 

There are essentially three major economic risks to the U.S, First, there is the risk that foreign individuals 
or governments will no longer want to hold U.S. bonds and they sell existing ones on the market. This 
could trigger a rapid fall in the value of the dollar followed by huge falls in the value of both equities and 
bonds worldwide. To stabilize the situation the U.S. would have to dramatically increase interest rates, 
which could trigger a national and perhaps even world recession. Second, the interest on the public debt is 
now about $700 billion, which not only takes away from spending on other needs but it is transferring a 
huge debt to our children. Third, the huge debt is forcing us to cut research and development, 
infrastructure and education spending, which we need to maintain and increase U.S. competitiveness. 

State vs. Federal Budget Processes 

In evaluating the usefulness of the line item veto authority, it is important to stress that there are 
substantial differences between budget rules and procedures in most states and the federal government. 
For example, all .states with the exception of Vermont have either constitutions or laws dtat require 
balanced budgets. Most states also have capital and operating budgets while the federal government only 
has the latter. Also, there are a number of states that have prohibitions against any debt. Diere are also 
differences in both transparency of information and the relative powers of the executive vs. the legislative 
branch. For example, many states require agency budget requests to be published in the executive 
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budgets. Also, 38 states allow the governor to make budget cuts without legislature approval to meet 
balanced budget requirements. There are, however, some restrictions on this authority. For example, 
Connecticut only allows the executive to do this for 1 percent of the budget. Similarly, Iowa only allows 
across-the-board cuts without legislative approval. The important point here is that the entire processes 
are different and thus care must be exercised in analyzing the impact of any one tool. 

State Line Item Veto Authority 

Forty-one states have line item veto authority of appropriations. In addition, 15 stales have item veto 
authority of selected words while 4 have the ability to change the meaning of words. Some of these 
powers do, however, have restrictions. For example, in Hawaii the governor may veto judicial and 
legislative appropriations bills only in their entirety. Six states do not have any form of line item veto. 
These governors can only veto the entire legislation, not portions of it. About 15 governors can actually 
both adjust the dollar amount and statutory language in legislation. Line item vetoes can be overridden by 
super majorities of the legislature, but this seldom happens. 

The Evidence on Line Item Veto 


There have been several academic studies on the value and impact of the state line item vetoes. One of the 
more in-depth studies was by Reese and Lauth in Georgia, which covered several decades during which 
seven governors served prior to the current governor Sonny Perdue. The governors that were interviewed 
all indicated that the mere threat of the line item veto was important and that it really did not need to be 
exercised frequently to maintain budget discipline. 

There has also been numerous statistical studies that have attempted to quantity the impact. One of these 
by Hoitz-Eakin concluded that it did have an impact on short-run budget decisions, but not on long-run 
spending. He also indicated that it may be most useful where the governor’s political party does not hold 
a majority in the legislature. Also, the frequency of use was limited during good times but its use 
increased dramatically during periods of fiscal stress. 

The Experience of Two States 

To provide a little more realism to this issue, it is important to provide some additional detail on the 
experience of two states - Missouri and Wisconsin. 
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Missouri - The history in this state is that most governors have relied heavily on the line item veto and 
past governors believe that the direat of it is critical in maintaining budget discipline. It is generally used 
less when state revenue growth is robust and much more when times are difficult from a fiscal standpoint. 

Over the last year, Governor Nixon has used the veto 50 times all of which have had budget impacts and 
totaled about $105 million on a revenue base of about $8 billion. In good economic times the line item 
veto is used more when the governor is actually opposed to the policy that underlies the appropriations. 
During hard fiscal times it is often used to eliminate low priority items. Many of these are for construction 
projects that are low priority. Some of the items have been higher education construction. Here the 
governor is not opposed to its purpose, but it is just a low priority at the time. One of the items that was 
vetoed was to increase the reimbursement rate for Medicaid health care providers. Here again it 
something that the state could not afford. 

Wisconsin - An analysis of the state’s experience over the last twenty years show substantial use by the 
various governors. It went from a high of 457 vetoes in 1991 during the economic downturn to a low of 
33 at the end of 2007, which was the end of the economic boom period. This is similar to Missouri where 
the line item veto was used extensively during economic downturns, but far less during economic 
prosperity. The veto was used against 6 tax increases over this period with some as high as $271 million 
in 1993. With respect to how much was saved each year, this varied from $200 million as a high to as 
little at $1-2 million for several years in the middle of the 1990s. 

Conclusion 

The economic risk of continuing deficits is increasing at an alarming rate. Several international ^ups 
have and are studying this issue in order to determine what debit level is too high. Some of these groups, 
like the European Common Market, have indicated that anything over 60 percent of GDP is increasingly 
risky. Yet, the U.S. is now approaching that number. Given the risk, it now appears to be time to give the 
President all the tools available to reduce spending. 

Not only is the U.S, debt increasing rapidly, but the number of specific “earmarks" has also been growing 
very dramatically, particularly in appropriations bills as well as the transportation bills. The line item veto 
would be a great tool for a President to have to reduce the number of earmarks. 
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The experience of the states with the line item veto seems to be applicable to the federal government. 
First, governors believe that it is a very important too! for fiscal discipline. The mere threat of the veto is 
very powerful, particularly when the number that are overridden is so small. Second, there is evidence in 
states particularly during periods of fiscal stress that is does in fact save money. This is not a silver bullet, 
but it is clearly a tool that Congress should provide to the President of the United States, particularly 
given the size of the outstanding debt and the economic risks associated with the debt. 
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Senate Homeland Security and Government Affairs Committee 
Subcommittee on Federal Financial Management, Government Information, and 
International Security 

Statement of Robert L. Bixby 
Executive Director, The Concord Coalition 
December 16, 2009 



I. Introduction 

Chairman Carper, Senator McCain, and members of the Subcommittee, thank you for inviting 
me to discuss the role of enhanced rescission in combating budget deficits and waste. Given our 
nation’s unsustainable fiscal outlook and rising public concern about projected debt levels, this is 
a very relevant and timely discussion. 

1 am here representing The Concord Coalition, a nonpartisan grassroots organization advocating 
generationally responsible fiscal policy. Concord's co-chairs are former senators, Warren B. 
Rudman (R-NH) and Bob Kerrey (D-NE). They, along with Concord's President former 
Commerce Secretary Peter G. Peterson and our nationwide membership, have consistently urged 
Washington policymakers to adopt credible policies for achieving fiscal sustainability. 

The Concord Coalition believes that the current budget process suffers from a lack of 
transparency and accountability. This has contributed to the unsustainable fiscal path we are on 
and engendered corrosive public cynicism about government finances. 
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Yet, too few of our elected leaders in Washington are willing to acknowledge the seriousness of 
the problem and even fewer are willing to put budget process reform on the political agenda. By 
focusing attention on this critical issue you are setting a very positive example. 

In my testimony today, I want to emphasize four key points: 

• The public is increasingly frustrated with how federal tax dollars are spent 

• Restoring public trust is essential to winning broad support for needed hard choices 

• Enhanced rescission can help to restore public trust in the budget process 

• Enhanced rescission alone will not have a meaningfijl affect on the budget deficit 

In addition to these points, I will make a few observations on S. 907, The Budget Enforcement 
Legislative Tool Act of 2009 and how it might be strengthened, 

II. The Fiscal Context 

Faced with the sudden retiun of deep budget deficits and the realization that these deficits are 
likely to persist without congressional action, there is a growing consensus that specific steps 
must be taken to stem the tide of red ink. Instead of hoping that deficits go aw'ay as the economy 
grows, the political debate must begin to focus on doing something about them. 

The economic and moral case for fiscal policy reform is clear. An unprecedented demographic 
transformation is taking hold against the backdrop of steadily rising health care costs and steadily 
failing national savings. This is a dangerous combination for the future health of the economy. 
The baby boomers' imminent retirement is ushering in a permanent shift to an older population 
and a permanent rise in the cost of programs such as Social Security, Medicare and Medicaid, 
which already comprise 41 percent of the federal budget, excluding recent financial bailouts. 
There is no plan to pay for it all other than running up the national debt. 

This has ominous implications for the size of government relative to the nation's Gross Domestic 
Product (GDP). By the time today's 20-year-olds reach retirement age, the overall cost of 
government as a share of GDP is on track to reach levels not seen since World War II. But 
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instead of spending the money on a temporary emergency, we would be spending it on a 
permanent stream of rising benefit payments and interest on the accumulating debt 

Borrowing our way through the problem is not a viable option because the rising costs of Social 
Security, Medicare and Medicaid are not simply a temporary blip. A permanently rising debt 
would eventually result in snowballing interest costs, a falling value for the dollar and, 
ultimately, a debt burden that would crush the economy. 

No one can say when all this might end up in a crisis, nor what a crisis would look like. Indeed, 
there may be no crisis at all — just a long slow erosion in our nation’s standard of living. In 
either case, it is a dismal prospect and doing nothing now to avoid it would be an act of fiscal 
and generational irresponsibility. 

Getting the deficit under control and stabilizing the debt will require a good deal more than 
process reform. Economic conditions play both negative and positive roles. But policy makers 
themselves make the biggest contribution toward fiscal restraint. The most essential ingredient in 
any budget enforcement mechanism is political will. Budget enforcement measures can help by 
stiffening political spines. That is why interest in reforming the budget process, particularly 
provisions that would strengthen budget discipline, is likely to increase as public concern about 
deficits and debt grows. 

III. The Role of Enhanced Rescission in Addressing Fiscal Problems 

Under Title X of the Budget Control and Impoundment Act , the President may propose to 
rescind all or part of any item at any time during the fiscal year, If Congress does not take action 
on the proposed rescission within 45 days of continuous session, the funds must be released for 
obligation. Presidents have not made frequent use of this authority and when they have Congress 
has routinely ignored their rescission requests. The discharge procedure for forcing a floor vote 
on Presidential rescissions is cumbersome and has never been used. Most Presidential rescission 
messages have died without a floor vote. 
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That said, the Concord Coalition believes that giving the President enhanced rescission authority 
could have a positive impact on the budget process. Strengthening the rescission process would 
bring greater accountability and transparency to the budget process so that individual items 
within appropriations bills could be subjected to scrutiny and reconsideration on their own 
merits. The current rescission process does not make the President or Congress accountable. 
Congress can ignore the President's rescissions, and the President can blame Congress for 
ignoring his rescissions. Meanwhile, narrowly targeted items can be slipped into larger bills with 
no real risk of exposure or scrutiny. 

This reform would have a very real cleansing effect on the legislative process and will take a step 
toward reducing the public cynicism about the budget process. Granting the President enhanced 
rescission authority would send a signal to the public that politicians in Washington are willing 
to set aside narrow parochial interests for the common good. 

This reform will not, however, make a significant dent in our deficit. It is not realistic to expect 
that the looming fiscal crisis can be avoided by trimming everyone's favorite target: waste, fraud 
and abuse. To be sure, these things exist throughout the federal government, and every effort 
should be made to reduce them — including enhanced rescission authority. Unfortunately, there 
is no line-item in the budget labeled "waste, firaud and abuse." 

Moreover, defining these terms is often a matter of subjective judgment, particularly among 
members of Congress who want large amounts of federal money flowing to their districts. What 
may seem like waste to some — from farm subsidies to transportation projects to community 
development programs — can seem like vital government services to those who directly benefit 
from them. 

Stories about "bridges to nowhere" and other such earmarked spending justifiably diminishes 
public confidence in the willingness of Congress to exercise fiscal discipline. But even if all such 
earmarks were eliminated, it would only save a tiny portion of all federal spending. 
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According to the Congressional Research Service (CRS), appropriations earmarks totaled 
roughly $30 billion in each of Fiscal Years 2008 and 2009. By contrast, total discretionary 
budget authorit)' in those years was $1 .2 trillion and $1,5 trillion respectively. All federal 
spending totaled about $3 trillion in 2008 and $3.5 trillion in 2009. 

Moreover, enhanced rescission authority would do nothing to address the underlying structural 
deficit resulting ftom existing tax and entitlement laws. Discretionary spending growth is a 
relatively minor part of our overall fiscal problems. The legislative actions which have the 
greatest impact on the deficit are expansions of entitlement programs or tax outs that go well 
beyond the special interest provisions of discretionary spending bills. This does not mean, 
however, that enhanced rescission would be a waste of time. Its value comes from the 
transparency and accountability it would bring to the budget process — a value that cannot be 
measured in dollars alone. 

IV. Issues That Often Arise in Enhanced Rescission Proposals 

The Budget Enforcement Legislative Tool Act of 2009 (S 907) embodies the approach of 
legislation passed by the House of Representatives in 1993 and 1994 requirir^ Congress to vote 
up or down by majority vote on rescissions submitted by the President. This approach, known as 
“expedited rescission authority” or “modified line item veto,” has received support from 
members on both sides of the aisle over the years. 

One notable effort in this regard was led by Chairman Carper in the early 1 990's, when he was 
serving in the House of Representatives. The Chairman worked with former Congressmen Dick 
Armey, Tim Johnson and others to find a bipartisan agreement on consensus legislation 
establishing expedited rescission authority. The House of Representatives overwhelmingly 
approved this consensus language in October of 1992. 

The legislation was introduced in the 103rd Congress by former Congressman Charlie Stenholm. 
The House of Representatives passed a version of this legislation in April of 2003 with several 
modifications and improvements made in cooperation with Congressman Spratt based on 
consultations with leaders of the Appropriations Committee, the Clinton administration and other 
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Members. The House again passed an expedited rescission proposal authored by Congressman 
Stenholm and former Congressmen Tim Penny and John Kasich in July of 1994. 

Enactment of the Line Item Veto in 1996 made expedited rescission a moot issue while it was in 
effect. Congress rejected proposals to provide expedited rescission authority as a fallback option 
if full line item veto authority was struck down. There was little interest in the issue immediately 
following the Supreme Court decision striking down the Line Item Veto law, perhaps because 
the budget was in surplus by then. However, the proposal has resurfaced in recent years, most 
notably in 2006 when President Bush made expedited rescission one of his main budget process 
initiatives.! 

Expedited rescission bills must be carefully crafted to comply with the Constitutional 
requirements established by the courts in I.N.S. v. Chada, 462, U.S. 919 (1983), the case that 
declared legislative veto provisions unconstitutional. Legislative vetoes allow one or both 
Houses of Congress (or a Congressional committee) to stop executive actions by passing a 
resolution that is not presented to the President. The Chada case held fhat legislative vetoes are 
unconstitutional because they allow Congress to exercise legislative power without complying 
with Constitutional requirements for bicameral passage of legislation and presentment of 
legislation to the President for signature or veto. 

Unlike the line item veto law struck down by the Supreme Court, expedited rescission meets the 
Chada tests of bicameralism and presentment by requiring that both chambers of Congress pass a 
motion enacting the rescission and send it to the President for signature or veto, before ftie funds 
are rescinded. Expedited rescission does not provide for legislative review of a preceding 
executive action, but expedited consideration of mi executive proposal. Thus, it represents a so- 
called 'report and waif provision that the Court approved in Sibbach v. Wilson and Co. , 3 1 2 U.S. 
1 (1941) and reaffirmed in Chada. 


1 Tliis struck many observers as odd because it was inconsistent with his actions. As Ed Lorenzen, then Policy 
Director of The Concord Coalition, stated in testimony before the House Budget Committee, “President Bush has 
never used his authority under current law to submit rescissions of earmarks or other spending he considers iow 
priority, so it is unclear whether granting him this additional authority would have much of an impact at all.” 
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Most of the previous expedited rescission proposals granted the President the authority to submit 
one rescission package per bill for expedited consideration within a limited time after 
enactment. All of the proposed rescissions for each bill would be bundled into one package for 
Congressional consideration. This limitation was included to prevent the President from tying up 
the legislative schedule with dozens of rescission proposals that would receive priority 
consideration. The President would be free to submit additional rescissions throughout the year 
as imder current law, but they would not be eligible for expedited consideration. 

The requirement that all rescissions in each bill be bundled together led to concerns that 
individual items would not get an up or down vote on its merits but could be eliminated because 
it was packaged with other less meritorious items. This led to the inclusion of a process to divide 
up a package of rescissions. The Stenholm-Spratt legislation passed by the House in 1993 
allowed ] 0 Senators or 45 Members of the House of Representatives to deramd a separate vote 
to strike an item from the package. That way, if the President proposed to rescind an item with 
strong Congressional support in a package with a dozen other lower priority items, Congress 
would have the option of striking the popular provision from the package and approving the rest 
of the package instead of being forced to choose between rejecting the entire package or 
approving the rescission of an item with strong support. 

Concerns have also been raised that the President could abuse the authority granted under these 
proposals. Specifically, it has been suggested that a President could use this authority not to 
reduce the deficit but to punish his opponents and increase his leverage with Members of 
Congress. In fact, some have argued that granting the President this authority could just as easily 
increase spending if the President threatens to veto items unless programs he favors are 
increased. I believe that these dangers are mitigated by the fact that the President must get a 
majority of the House and Senate to support his rescissions for them to take effect. He would not 
be able to impose his legislative priorities but instead would be given an opportunity to have 
Congress take a second took at narrow items that may well lack majority support but were 
included in an overall measure that members felt compelled to vote for. The ultimate decision 
would remain in congressional hands. Moreover, a President who blatantly abused the authority 
for political purposes would risk political repercussions with the public as well as Congress. 
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Nonetheless, these are very serious and legitimate concerns and it is impossible to determine 
whether or not these fears are founded until the President has the authority. Some previous 
expedited rescission proposals, including S. 907, have addressed the concern by including a 
provision sunsetting the authority after two years. If a President abused the authority, Congress 
almost certainly would not approve an extension. This is similar to the approach that Congress 
took when it granted the executive branch additional authority in the Patriot Act. 

V. Two Suggestions for Strengthening S.907 

A. Appiy rescission authority to targeted tax provisions and mandatory spending 

The Concord Coalition strongly supports reinstatement of budget enforcement rules for ail tax 
and spending legislation that would increase the deficit, as well as mechanisms which would 
force Congress to address existing structural fiscal problems. 

The Budget Enforcement Legislative Tool Act of 2009 would not allow the President to propose 
rescission of targeted tax benefits for expedited consideration in Congress. As a genera! 
principle. The Concord Coalition believes that budget enforcement rules should apply equally to 
taxes and spending. Since spending and tax decisions both have consequences for the budget, 
there is no good reason to exempt either from budget discipline. It would therefore be very 
appropriate to extend expedited rescission authority to special interest tax breaks. Special interest 
provisions in tax bills have as much if not more of an impact on the federal budget than earmarks 
in appropriations bills. Exempting tax cuts ifom modified line item veto authority would also 
encourage an expansion of so-called ‘tax entitlements' where benefits are funneled through the 
tax code rather than by direct spending, a far less efficient approach. In addition to including tax 
provisions, the authority should also be expanded to include items of mandatory spending 
increases. 

B. Ensure that savings go to deficit reduction 

Some prior proposals have linked rescissions to deficit reduction so that any savings achieved 
would not be available to offset increases in other programs. The Concord Coalition strongly 
supports the requirement that all savings from enhanced rescission would go to deficit reduction. 
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This requirement ensures that the authority will be used to improve the overall fiscal condition 
instead of simply reducing the priorities of Congress in order to fund the President's priorities. 

This goal could be implemented by providing for an adjustment of spending allocations under 
the budget resolution to reflect enacted rescissions and requiring the Director of the Office of 
Management and Budget (0MB) to adjust any statutory spending limits. Without these 
provisions the enactment of a rescission package would simply free up additional room within 
budget allocations and spending limits for other spending. 

This language is very useful as far as it goes. However, 1 would also encourage the Committee 
to take it a step further and clarify that any savings from rescinding a tax or entitlement provision 
would not be credited to the paygo scorecard for purposes of Congressional rules or statutory 
budget enforcement rules. The principal that the purpose of the modified line item veto should 
be to improve the budget's bottom line and not rearrange budgetary priorities should apply to tax 
and entitlement legislation as well. 

VI. Enhanced rescission as a tool for restoring public trust 

The Concord Coalition’s experience with the Fiscal Wake-Up Tour, which has now been to 30 
states, is that the public is hungry for a nonpartisan dialogue on the fiscal challenge. When presented with 
the facts, they appreciate that each of the realistic options comes with economic and political 
consequences that must be carefully weighed, and that there must be tradeoffs. Enhanced 
rescission authority can help to clarify those trade-offs and better inform the process for 
resolving them. 

One consistent finding in ow public engagement initiatives is that restoring public confidence in 
the budget process is essential in gaining the support that will be necessary to make the difficult 
choices required to address our fiscal challenges. We have found that even after we present 
information regarding the magnitude of our fiscal challenges and point out that pork barrel 
spending pales in comparison to the rapid growth in entitlement spending and lagging revenues, 
audience members still feel strongly about the need to cut wasteful spending. 
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It is not that they believe that the budget can be balanced by eliminating waste, fraud and abuse. 
They fully appreciate that addressing our fiscal problems will require tough choices restraining 
entitlement spending or increasing revenues and they are willing to accept the necessary 
sacrifices. But before they accept sacrifices in terms of lower entitlement benefits, reduced 
services or higher ta.xes they want to be assured that those savings will go toward the greater 
good of balancing the budget and not diverted to special interest spending or tax items. 

In our most recent project, The Fiscal Stewardship Project, community leaders from around the 
country expressed 

• Disappointment and frustration with Washington 

• A preference for broad, sweeping reforms rather than piecemeal efforts 

• A sense of urgency 

• The essential need for improvements in the health care system 

• A willingness to consider significant changes in Social Security 

• Deep concern for future generations 

• The need to better educate the public 

• Commitments to future action 

See httt!://www.concordcoalition.org/files/FAC ReporlFINAL.Ddf 

They were disappointed that Washington has failed to exercise greater responsibility in 
handling the nation’s finances. They decried a long and continuing pattern of elected and 
appointed federal officials failing to set meaningful budget priorities, borrowing more than was 
necessary, and refusing to pursue obviously needed reforms in both the public and private 
sectors. 

The Milwaukee Fiscal Advisory Council, for example, complains of “an overarching failure in 
the management of the nation's business.” It found that the fiscal crisis facing the nation “was not 
inevitable but rather is the result of the government's failure to take steps that could have 
ameliorated or avoided it. “ 
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Advisory councils also expressed resentment at budget gimmicks, misleading rhetoric and 
dubious financial projections in Washington that so frequently cloud the public’s understanding 
of the critical choices that are being made - or not made. Elected officials in particular should be 
working to make government more accountable and transparent, not less so. Otherwise they can 
hardly expect the public’s trust and support when difficult fiscal choices must be made. 

Around the country, people complained about the harsh tones and overly partisan rhetoric in 
Washington, noting that this made it more difficult for political leaders to build consensus and 
forge the compromises necessary for constructive action. 

The proposed modified line item veto and similar proposals would not remotely begin to address 
the magnitude of our fiscal challenges. Budget enforcement tools such as pay-as-you-go rules 
for all tax and spending legislation which would increase the deficit would have a much greater 
impact on fiscal policy. Balancing the budget and establishing a fiscally sustainable course for 
the future will require Congress and the President to confront tough choices regarding tax and 
entitlement policy. However, granting the President modified line item veto authority could be 
a useful tool in improving the accountability of the budget process and achieving greater public 
confidence in the budget process that will be necessary to make the tough choices on much larger 
fiscal issues. 
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Testimony of Thomas A. Schatz, President 
Citizens Against Government Waste 

Before the Senate Homeland Security and Governmental Affairs 
Subcommittee on Federal Financial Management, Government Information, Federal 
Services, and International Security 
Wednesday, December 16, 2009 


Mr. Chairman, members of the subcommittee, thank you for the opportunity to 
testify today. My name is Thomas A. Schatz. I am president of Citizens Against 
Government Waste (CAGW), a nonprofit organization made up of more than one million 
members and supporters, dedicated to eliminating waste, fraud and abuse in government. 
Citizens Against Government Waste has not, at any time, received any federal grant and 
we do not wish to receive any in the future. 

CAGW was created 25 years ago after Peter Grace presented to President Ronald 
Reagtin 2,478 findings and recommendations of the Grace Commission (formally known 
as the President's Private Sector Survey on Cost Control). 

CAGW has been working tirelessly to carry out the Grace Commission's mission 
to eliminate government waste. Since 1984, the implementation of Grace Commission 
and other waste-cutting recommendations supported by CAGW has helped save 
taxpayers $1 .04 trillion. The.se recommendations provided a blueprint for a more 
efficient, effective and smaller government. The line-item veto was one of those 
proposals. 

Raiding the federal treasury to “bring home the bacon” is a long-practiced, but not 
ancient, Washington tradition. Year after year, lawmakers debase the political process by 
directing chunks of the federal budget back to their home districts and states to promote 
their own re-elections and reward special interests. 

The U.S. Constitution grants to Congress the power to spend. Article I, Section 9, 
Clause 7 reads, “No money shall be drawn from the Treasury but by consequence of 
Appropriations made by Law.” 

It would be hard to imagine a more convoluted, inaccurate, and self-serving 
interpretation of the Constitution and U.S. history. The Founding Fathers deemed that 
Congress could only spend money in pursuant to those powers specifically enumerated in 
the Constitution. The lO* Amendment leaves all other responsibilities to the states. 
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For much of the nation’s history, constitutional objections from members of 
Congress, the president, and state legislatures were effective in limiting parochial 
spending. 

The First Congress rejected a bill to loan money to a glass manufacturer after 
several members challenged the constitutionality of the proposal. In a debate during the 
Second Congress over a bill to pay a bounty to New England cod fisherman, Rep. Hugh 
Williamson of South Carolina argued that it was unconstitutional “to gratify one part of 
the Union by oppressing the other . , . destroy this barrier; - and it is not a few fishermen 
that will enter, but all manner of persons; people of every trade and occupation may enter 
in at the breach, until they have eaten up the bread of our children.”' 

Thomas Jefferson made a similar prediction in a letter to James Madison dated 
March 6, 1 796, challenging Madison’s proposition for improvements to roads used in a 
system of national mail delivery. Jefferson wrote: 

Have you considered all the consequences of your proposition respecting post 
roads? I view it as a source of boundless patronage to the executive, jobbing to 
members of Congress & their friends, and a bottomless abyss of public money. 
You will begin by only appropriating the surplus of the post office revenues; but 
the other revenues will soon be called into their aid, and it will be a scene of 
eternal scramble among the members, who can get the most money wasted in 
their State; and they will always get most who are meanest.^ 

In 1817, President Madison vetoed a public works bill that would have paid for 
the construction of roads and canals. To Madison, the “father of the Constitution,” the 
clause “to provide for common defense and general welfare” did not grant Congress 
additional powers not enumerated in Article I, Section 8.^ 

Alexander Hamilton interpreted the general welfare clause more broadly as a 
separate grant of power. Yet even he believed that it was limited to matters of national 
importance and did not cover spending of a local or regional benefit." 

In 1822, President James Monroe argued that federal money should be limited “to 
great national works only, since if it were unlimited it would be liable to abuse and might 
be productive of evil.”’ 


1 John C. Eastman, "Eating Up the Bread of Our Children,” The Claremont Institute, February 7, 2006, 
<http://www.clareniom,org/projects/jurisprudence/060206eastman.html>. 

2 “Thomas Jefferson to James Madison, March 6, 1796,” The Thomas Jefferson Papers, The Library of 
Congress American Memory, 

<hItp://roemory.loc,gov/cgi-bin/qucry/r?ammem/mtj:@fietd(DOCID+@lit(tj080!00))>. 

3 “Veto of federal public works bill,” Constitution Society, 
<http://www,constitution.org/jtn/18170303_veto.htm>. 

4 Eastman, "Eating Up the Bread of Our Children." 

5 Ken Silverstein, “The Great American Pork Barrel,” Harper’s Magazine, July 1, 2005. 
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In 1825, the South Carolina legislature passed a resolution which condemned “the 
taxing of the citizens in one state ‘to make roads and canals for the citizens of another 
state.” Virginia and Georgia adopted similar resolutions in 1 827.^ 

In the late 1800s, Grover Cleveland became known as the “king of the veto” for 
rejecting hundreds of congressional spending bills during his two terms as President. He 
often wrote: “1 can find no warrant for such an appropriation in the Constitution.”’ 

The term “pork-barreling” was coined in the late 19*^ century to compare the rush 
towM’d a pile of tax dollars to the way slaves would crowd around barrels of salted pork 
at meal times. 

Even as federal power vastly expanded during the twentieth century, Congress did 
not earmark extensively until the 1980s. Instead, Congress would fund general grant 
programs and let federal and state agencies select individual recipients through a 
competitive process or formula. The House and Senate Appropriations Committees 
named specific projects only when they had been vetted and approved by authorizing 
committees. Members of Congress with local concerns would lobby the president and 
federal agencies for consideration. The process was aimed at preventing abuse and 
allocating resources on the basis of merit and need. 

Today, Appropriations Committee members arbitrarily pick winners and losers by 
earmarking tods for specific recipients. Rank and file members, backed by an army of 
lobbyists, bypass authorizing committees and lobby appropriators directly for pet 
projects. 

Washington insiders have espoused this “power of the purse” to validate 
Congress’s mushrooming appetite for pork. Since 1991, CAGW's annual Pig BookhdS 
identified 100,849 examples of egregious pork-barrel spending, which has cost taxpayers 
$290 billion. Examples from the 2009 Congressional Pig Book include: 

« $465 million for the Joint Strike Fighter alternate engine 

• $9.5 million for Corridor H 

• $9.4 million for 14 projects for bike paths and trails 

■ $4.5 million in wood utilization research in 1 0 states by 1 9 senators and 10 

representatives 

• $2 million for the Pat Roberts Intelligence Scholars Program 


6 Forrest McDonald, States' Rights and the Union: Imperium in Imperio. 1776-1876. November 2002, 
University Press of Kansas, p. 93. 

7 Waiter E. Williams, “How Did We Get Here?” 

<http://www.gmu.edu/departments/economtcs/wew/articles/fee4tere.html>. 
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■ $1.9 million for the Pleasure Beach water taxi service project 

■ $1.8 million in swine odor and manure management research in Ames, Iowa 

• $95 1 ,500 for downtown Detroit enei^y efficient street lamps 

■ $900,000 for the Adler Planetarium and Astronomy Museum in Chicago 

■ $4 1 3 ,000 for tri-state j oint peanut research 

• $200,000 for a tattoo removal program 

■ $143,000 for the Las Vegas Museum of Natural History 

■ $47,575 for the Harlem United wind power project 

For a brief period, the American people had hope that budget reform would 
reduce the assault on their wallets. In 1995, Congress passed the line-item veto by a 
voice vote in the House and a 69-3 1 vote in the Senate. This law was enacted after 
several previous failed efforts to pass such legislation. 

Unfortunately, this new veto privilege was used sparingly by President Bill 
Clinton to cancel a mere $355 million in fiscal year 1998 pork-barrel spending, less than 
.002 percent of that year’s budget. Although the amount of waste that was removed was 
miniscule, members of Congress who had previously lauded the passage of the line-item 
veto began to question its legitimacy. This was clear evidence that even though the 
overall amount of money saved was relatively small, eliminating more waste would have 
had a substantial effect on the spending culture. 

However, the Supreme Court took the line-item veto power away from the 
president in mid-1998, ruling the law unconstitutional. 

The need still exists for a constitutional version of the presidential line-item veto 
because Congress has confronted the president repeatedly with hastily-crafted, 1 Ith-hour 
omnibus bills that cover all or substantial portions of federal spending for the year. This 
practice inhibits the exercise of the veto, which under such circumstances would have the 
effect of closing down the federal government, 

A constitutional line-item veto, or expedited rescission authority, would enhance 
the president's role in the budget process. It would not tilt the power over the nation's 
purse strings in favor of the president. Instead, it would restore the balance that has been 
eroded by Congress's budget rules that favor spending and pork, and would hold both the 
legislative and executive branches more accountable for the expenditure of tax dollars. 
"Vt^le some have questioned whether expedited rescissions at the federal level would 
threaten the separation of powers, experience with such authority at the state level 
indicates that would not be the outcome. 
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Expedited rescissions are necessary because under current law, the president's 
rescission proposals can easily be ignored. This luxury afforded Congress by the Budget 
and Impoundment Control Act of 1974 shifted the balance of power over spending, and 
that balance needs to be restored. Many have argued that the explosion of federal 
spending that has occurred over the past three decades is a result of the tilting of the 
balance of power toward Congress under the 1974 Act. It is an affront to common sense 
that while the president now can propose to rescind any portion of an appropriations bill, 
Congress is not required to vote on his rescission package. If Congress chooses to ignore 
the president’s request, it expires after 45 days. Ihe spending proposals stand as law. 

Senator Tom Carper (D-Del.) has introduced S, 907, the Budget Enforcement 
Legislative Tool Act of 2009. This legislation would establish limited executive 
rescission authority that will help rein in federal spending, minimize the number of pork- 
barrel earmarks, and begin to reduce the nation’s ever-growing debt. 

S. 907 fully satisfies the constitutional criteria that were cited as the reasons for 
striking down the 1996 Line Item Veto Act. The bill would allow the president three 
days after signing an appropriations act to submit a list of proposed rescissions. To 
ensure that the executive branch is not given legislative powers, the president’s rescission 
authority will be limited; he may not propose to reduce an authorized program’s budget 
by more than 25 percent of the amount appropriated. However, imauthorized programs 
can be zeroed out. The president’s list of proposed rescissions will be voted on in both 
houses within 10 days of the introduction of the bill encompassing the proposed 
rescissions. Amendments will be prohibited in both chambers to ensure a swift and clean 
process. 

Under S. 907, the president will also be able to propose the elimination of 
earmarks, but cannot propose cuts to authorized earmarics that exceed 25 percent of the 
amount appropriated. While this is a good first step toward the elimination of pork, 
CAGW believes that a 25 percent threshold is far too low given the explosion of 
earmarking in recent years. 

In fact. Senators John McCain (R-Ariz.) and Russ Feingold (D-Wisc.) have 
proposed S. 524, the Congressional Accountability and Line-Item Veto Act of 2009, 
which calls for expedited rescission authority that allows the president to repeal any 
congressional earmarks or to cancel any limited tariff benefits or targeted tax benefits. 
CAGW believes this is another practical way to achieve the total elimination of pork- 
barrel eannarks. 

The Constitution does not give Congress a blank check to spend tax dollars on 
anything it wants in whatever way it wants. Spending $500,000 on the Sparta Teapot 
Museum, for example, is not an appropriate exercise of Congress’s power of the purse. 
Nor would the Founding Fathers have approved of legislators using federal tax dollars to 
reward special interests that donate to their re-election campaigns. 
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Pork projects are usually slipped into large spending bills without debate, 
competition, or input from the relevant executive agencies. The provisions are often not 
subject to a separate vote in the House or the Senate and frequently appear in legislation 
only hours before Congress votes on appropriations bills. Furthennore, pork projects are 
not subject to performance standards. Until recently, there was no disclosure requirement 
for a project’s recipient or its sponsor in Congress. 

Even with such requiremente, $6.4 billion, or 57 percent of the cost of earmarks in 
the fiscal year 2006 Defense Appropriations Act were anonymous. That included $465 
million for an alternate engine the Joint Strike Fighter. There is no economic or military 
justification for spending billions of taxpayer dollars on an alternate engine that will not 
save money or improve U.S. defense capabilities. The Pentagon has proposed canceling 
the alternate engine project each year since 2006, only to have Congress add more than 
$1 billion in funding back to subsequent defense appropriations bills. 

CAGW’s preliminary analysis of the Senate version of the fiscal year 2010 
Department of Defense Appropriations Act indicates that there are 809 projects worth a 
total of $9.3 billion. In addition to funding an alternate engine for the Joint Strike 
Fighter, the Defense Appropriations Act includes a S2.5 billion anonymous earmark for 
1 0 additional C-17 aircraft. Sen. John McCain (R-Ariz.) offered an amendment to strike 
the amounts available for procurement of C-17 aircraft in excess of the amount requested 
in the President's fiscal year 2010 budget. Despite its merits. Senator McCain’s 
amendment was rejected 34-64. If the President had expedited rescission authority, the 
House would have to vote on the program, and a second vote in the Senate may have had 
a different outcome. At the very least, there would have been more opportunity for 
taxpayers to provide input into whether the program should be continued. 

Congress has always found a way to break its own budget rules, making it easier 
to add unrelated projects to spending bills. In 2007, Congress packed its emergency 
supplemental legislation with non-emergency pork, such as $100 million for citrus 
growers in the House version of the bill. 

Rather than sending the President a clean supplemental bill to ensure that the 
troops had sufficient funding to fulfill their mission. Congress included $20 million for 
cricket eradication and $95 million for dairy farmers, among other questionable 
expenditures. The House, meanwhile, demanded $74 million for peanut storage, $25 
million for spinach growers and $6.4 million for additional congressional salaries and 
expenses before members agreed to fund body armor. This practice of horse-trading has 
contributed to the exploding national debt and growing apathy toward funding wasteful 
and unnecessary programs at the expense of worthy projects. 

Earmarking is devoid of oversight, discipline, and accountability. The pork label 
is not a subjective judgment of a project’s merit. Rather, it refers to lapses in the 
procedures erected by Congress to review and consider the wise expenditure of taxpayer 
dollars. 
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Concern that expedited rescissions would give the president unlimited power is 
unfounded. The feat that the president could use this authority to expand his power 
exponentially and upset the checks and balances between the branches is addressed by 
mandating a vote in both houses on the president’s proposed rescissions. The president 
will be unable to reduce an authorized program’s budget by more than 25 percent, 
thereby limiting executive authority to alter the budget priorities set by Congress in its 
spending decisions. 

For decades, the opportunities for purging wasteful govamment programs and 
reducing the size of government have been scarce. Expedited rescissions can provide 
opportunities for Congress and the president to work closely for a smaller, more efficient 
and less costly government. 

The Government Accountability Office, Congress’s own investigative agency, 
estimated in 1992 that a presidential line-item veto could have cut $70.7 billion in pork- 
barrel spending from fiscal years 1984 through 1989. That’s S70.7 billion in unnecessary 
spending taken out of the hands of the private sector. 

Expedited rescissions would serve the same purpose as a line-item veto, and 
would help restore control over the budget process. This, in turn, would promote fiscal 
soundness, efficient government, and policies favorable to continued economic growth. 
Expedited re.scissions, over time, would reduce the inclusion of unauthorized, non- 
competitive projects in appropriations bills and require increased cooperation between 
Congress and the executive branch in determining which programs truly need to be 
funded with the taxpayers’ money. 

CAGW realizes that while pork-barrel spending is a serious problem, it affects a 
relatively small portion of the budget, and more needs to be done to limit the growth of 
entitlements and other government expenditures in order to bring the budget back into 
balance. However, that does not mean that expedited rescission authority, which receives 
a great deal of attention because it is tied to some of the most egregious examples of 
wasteful spending, should be delaj'ed until other budget problems are addressed or 
solved. 


Mr. Chairman, expedited rescissions would allow the president to weigh parochial 
expenditures which benefit the few against the common good and the priorities of the 
many. The American people know the way business is done in Washington, and they are 
seeking changes. 

Successive presidents have asked Congress to provide them with the line-item 
veto. Congress must show that it is serious about controlling spending by passing 
legislation giving the president expedited rescission authority. The time is now to pass 
this constitutional line-item veto. 

This concludes my testimony. I will be glad to answer any questions. 
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